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No. 99-20778

LEE W EVANS

Plantiff-Appelant

THE CITY OF HOUSTON

Defendant-Appellee

Appeal from the United States District Court
for the Southern District of Texas

March 21, 2001
Before KING, Chief Judge, PARKER, Circuit Judge, and FURGESON," District Judge.
FURGESON, District Judge:

Thisis an employment discrimination case. In it, we consider the district court’s grant of
summary judgment dismissing the Plaintiff-Appellant’ s claims of racia and age discrimination and
retaliation under Title VII, the ADEA, and Texaslaw. We aso consider the role and scope of 42
U.S.C. 81981 inracia discrimination suits against a municipality. For the following reasons, we
AFFIRM in part, REVERSE in part, and REMAND for further proceedings consistent with this

opinion.

" District Judge of the Western District of Texas, sitting by designation.



|. FACTUAL BACKGROUND

Lee Evans, aforty-eight year old African American woman, is a nurse for the City of
Houston (the “ City”) in its Health and Human Services Department (the “ Department”). On May
23, 1994, Rosa Abram, Evans's supervisor, recommended that Evans be promoted from her
Nurse Il position to a Nurse I1l position. The promotion became official on August 16, 1994. It
isthe policy of the Department to require that al newly promoted employees serve a six-month
probationary period.

On January 6, 1995, within her probationary period, Evans appeared at a scheduled
grievance hearing to testify on behalf of Ghyslain Gentle, a co-worker, about allegations of racial
and age discrimination. The hearing did not occur as planned, however, and was postponed until
February 8, 1995. On January 11, 1995, five days after Evans appeared to testify at the grievance
hearing, Rosa Abram recommended that Evans be demoted. Evans was notified of the demotion
on February 17, 1995. There is some dispute between the parties as to when Evans was actually
demoted. There are four separate dates on the memorandum informing Evans of her demotion.
Two of the dates fall inside the six-month probationary period; two do not. Evans claims that the
City backdated her demotion to fall within the probationary period. The City does not address
this issue.

In July 1995, Evans was suspended for alleged misbehavior. In November 1996, Evans
informed the City that she had hired legal counsel. The City again suspended Evans in February
1997, based on misbehavior the City claimed occurred in September and October of 1996. The
City also clams that Evans had a history of disciplinary problems; however, none of these alleged

problems were documented until after Evans was demoted.



[I. PROCEDURAL BACKGROUND

After exhausting her administrative remedies, Evans sued the City. She claimed racia
discrimination and retaliation in violation of 42 U.S.C. 88 2000e-2(a) and 2000e-3(a) (1994)
(“Title VII"), age discrimination under the Age Discrimination in Employment Act (“*ADEA”), 29
U.S.C. 8§ 623(d) (1999), and employment discrimination and retaliation under the Texas
Commission on Human Rights Act (“TCHRA”), TEX. LAB. CoDE ANN. 88 21.051 and 21.055
(Vernon 1998). Evans also brought aclaim of racial discrimination under 42 U.S.C. § 1981.

The district court granted the City’s Motion for Summary Judgment on all counts. Evans
moved for reconsideration, but withdrew the request on her own motion. Evans then filed this
appeal.

[I1. STANDARD OF REVIEW

We review de novo adistrict court’s grant of summary judgment. See Walker v.
Thompson, 214 F.3d 615, 624 (5th Cir. 2000). Summary judgment is appropriate “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to ajudgment as a matter of law.” FeD. R. Civ. P. 56(c); see also Celotex Corp.
v. Catrett, 477 U.S. 317, 322-23 (1986). “If the moving party meets the initial burden of showing
there is no genuine issue of materia fact, the burden shifts to the nonmoving party to produce
evidence or designate specific facts showing the existence of a genuine issue for trial.” Allen v.
Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th Cir. 2000) (internal quotations and citation
omitted). Doubts are to be resolved in favor of the nonmoving party, and any reasonable

inferences are to be drawn in favor of that party. See Burch v. City of Nacogdoches, 174 F.3d



615, 619 (5th Cir. 1999).
IV. RACIAL AND AGE DISCRIMINATION UNDER TITLE VII,
THE ADEA, AND THE TCHRA

A. The District Court’s Order

The district court first addressed the Title VII claims, evaluating Evans' s racial
discrimination allegation pursuant to the burden-shifting framework of McDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973). Under McDonnell Douglas, a plaintiff must first establish a prima
facie case of discrimination. Seeid. at 802. The district court found that, to do so, a plaintiff
must show (1) that she belongs to aracia minority; (2) that she applied and was qualified for a
job for which the employer was seeking applicants; (3) that, despite her qualifications, she was
rejected; and (4) that, after her rgjection, the position remained open and the employer continued
to seek applicants from persons of the complainant’s qualifications. Seeid.

The court held that Evans could not meet the third prong of the test, finding that ssimply
because she had the requisite educational qualifications for the promotion and ssimply because she
received aletter of commendation from her supervisor, she had not made a prima facie showing
that she was rgjected despite her qualifications. The court held further that Evans failed to make a
primafacie showing on prong four of the McDonnell Douglas test, finding that she had not
addressed the issue in anything other than in a conclusory fashion. By determining that Evans had
failed to make out even a prima facie case of discrimination, the district court decided that there
was no need to address the remainder of the McDonnell Douglas framework.

The district court then evaluated Evans's age discrimination claim under the ADEA,

employing this court’s anaytical framework as announced in Meineckev. H & R Block, 66 F.3d



77 (5th Cir. 1995). According to the district court, to make out a prima facie case of age
discrimination, a plaintiff must show (1) that she was a member of the protected class (being over
forty years old); (2) that she was qualified for the position; (3) that she was discharged; and (4)
that she was either replaced by someone outside the protected class, replaced by someone
younger (but nevertheless over forty), or otherwise discharged because of her age. Seeid. at 83.
The district court held that Evans failed to meet prongs two, three, and four. The court found
that Evans had not shown that she was qualified for the Nurse 111 position.! The court also held
that, as a matter of law, a demotion could not satisfy the third prong of the prima facie showing
because only an actual discharge would suffice. Lastly, the court found that Evans had failed to
provide any evidence on the fourth prong of the test.

Finally, the district court examined Evans's claim of employment discrimination under the
TCHRA. The court first found that Evans exhausted her administrative remedies, asis required
under the TCHRA. The court then held that the TCHRA is coextensive with Title VII and the
ADEA. Cervantezv. Bexar County Civil Serv. Comm'n, 99 F.3d 730, 734 n.6 (5th Cir. 1996);
Schroeder v. Tex. Iron Works, Inc., 813 SW.2d 483, 485 (Tex. 1991). The court referenced its
earlier findings and holdings with respect to Evans' s Title VIl and ADEA claims and granted

summary judgment for the City.

1 We note the internal inconsistency within the district court’s opinion. Inits analysis of
Evans sracia discrimination claim, the court appears to conclude that she was qualified for the
Nurse Il position, thus satisfying prong two of the prima facie case for racial discrimination.
However, in determining whether Evans made out a primafacie case of age discrimination, the
district court found that she was not qualified for the position.
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B. Anayss

We conclude that the district court correctly granted summary judgment in favor of the
City on Evans s discrimination claims. Claims of racial discrimination under Title V11,2 age

discrimination under the ADEA,,® and racial and age discrimination under the TCHRA* are all

2 Section 2000e-2(a) of Title VII provides:

It shall be an unlawful employment practice for an employer—

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individua with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race, color,
religion, sex, or nationa origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because of
such individua’s race, color, religion, sex, or nationa origin.

42 U.S.C. § 2000e-2(a) (1994).

3 Section 623(a) of the ADEA states:

It shall be unlawful for an employer—

() to fail or refuseto hire or to discharge any individual or otherwise
discriminate against any individua with respect to his compensation, terms,
conditions, or privileges of employment, because of such individua’s age;

(2) to limit, segregate, or classify his employeesin any way which would deprive
or tend to deprive any individual of employment opportunities or otherwise
adversely affect his status as an employee, because of such individual’s age; or

(3) to reduce the wage rate of any employee in order to comply with this chapter.

29 U.S.C. § 623(a) (1999).

* Section 21.051 of the TCHRA provides:

An employer commits an unlawful employment practice if because of race, color,
disability, religion, sex, national origin, or age the employer:

(2) fails or refuses to hire an individual, discharges an individual, or discriminates
in any other manner against an individual in connection with compensation or the
terms, conditions, or privileges of employment; or

(2) limits, segregates, or classifies an employee or applicant for employment in a
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evaluated within the same analytical framework. See LaPierrev. Benson Nissan, Inc., 86 F.3d
444, 448 (5th Cir. 1996) (Title VII); Bodenheimer v. PPG Indus., Inc., 5 F.3d 955, 957 (5th Cir.
1993) (ADEA); Specialty Retailers, Inc. v. DeMoranville, 933 S\W.2d 490, 492 (Tex. 1996)
(TCHRA). Thedistrict court correctly identified the framework as the one announced in
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).

The Supreme Court devel oped the McDonnell Douglas scheme to deal with casesin
which discrimination can be proved only by circumstantial evidence. In such cases, a plaintiff
must first prove a prima facie case of discrimination. See Reeves v. Sanderson Plumbing Prods.,
Inc., 120 S. Ct. 2097, 2106 (2000); see also Russell v. McKinney Hosp. Venture, 235 F.3d 219,
222 (5th Cir. 2000). Inthis case, Evans can establish a primafacie case of racia discrimination by
showing (1) that she was a member of a protected class, i.e., amember of aracial minority for her
Title VII and TCHRA claims; (2) that she was qualified for the position of Nurse I11; (3) that she
was demoted despite her qualifications; and (4) that after the demotion, the job remained open,
and applications were accepted. See McDonnell Douglas, 411 U.S. at 802; Russell, 235 F.3d at
223-24. Furthermore, for aprimafacie case of age discrimination, the factors essentially remain
the same; however, a plaintiff must show for the first factor that she was over the age of forty
when the discrimination occurred, and the fourth factor requires that the plaintiff demonstrate that

she was replaced by someone outside her protected class, someone younger, or was otherwise

manner that would deprive or tend to deprive an individual of any employment
opportunity or adversely affect in any other manner the status of an employee.

TEX. LAB. CoDE ANN. § 21.051 (Vernon 1998).



discharged because of age. See Russdll, 235 F.3d at 223-24.

If aplaintiff is successful in establishing a prima facie case of discrimination, the burden
then shifts to the defendant to produce a legitimate, nondiscriminatory justification for its actions.
See Russell, 235 F.3d at 222. If the defendant can articulate a reason that, if believed, would
support afinding that the action was nondiscriminatory, “the ‘ mandatory inference of
discrimination’ created by the plaintiff’s prima facie case ‘ drops out of the picture’ and the
factfinder must ‘ decide the ultimate question: whether [the] plaintiff has proved [intentional
discrimination].”” 1d. (aterationsin origina) (quoting &. Mary' s Honor Ctr. v. Hicks, 509 U.S.
502, 511-12 (1993)). In making her showing on this ultimate question, “the plaintiff can rely on
evidence that the employer’ s reasons were a pretext for unlawful discrimination,” id., and the
factfinder “may till consider the evidence establishing the plaintiff’s primafacie case ‘and
inferences properly drawn therefrom[.]’” Id. (quoting Reeves, 120 S. Ct. at 2106).

The Supreme Court has recently stated that “[i]n appropriate circumstances, the trier of
fact can reasonably infer from the falsity of the explanation that the employer is dissembling to
cover up adiscriminatory purpose.” Reeves, 120 S. Ct. at 2108. “Thus, aplaintiff’s primafacie
case, combined with sufficient evidence to find that the employer’s asserted justification is false,
may permit the trier of fact to conclude that the employer unlawfully discriminated.” Id. at 2109;
see also Russall, 235 F.3d at 224 (finding Russell “provided sufficient evidence to create ajury
issue that [the employer’ § justification was pretextua”).

In the instant case, we need not address the issue whether the district court erred in
finding that Evans had not satisfied the primafacie showings for discrimination clams under Title

VII, the ADEA, and the TCHRA, because even if she had established a prima facie case of



discrimination, we find that Evans has produced no substantial evidence to support her contention
that the City’s legitimate nondiscriminatory justification® for her demotion was, in fact, a pretext
for racial or age discrimination. In the context of aclaim of discrimination, a plaintiff must
adduce evidence that the justification was a pretext for racial and age discrimination. See
McDonnell Douglas, 411 U.S. at 805 (“In short, on the retrial respondent must be given afull
and fair opportunity to demonstrate by competent evidence that the presumptively valid reasons

for hisrgjection were in fact a coverup for aracially discriminatory decision.” (emphasis

® Inits brief, the City claims that Evans was demoted “during a promotional probationary
period which specifically directs a supervisor to ascertain whether an employee is competent to
perform his or her new duties within six (6) months.” This, of coursg, is not the same as
articulating a legitimate, nondiscriminatory reason for demotion. The City does claim, however,
that “ Evans has had a checkered disciplinary history with the Department[.]” Indeed, the record
doesindicate that there is some evidence that, if believed, could allow afactfinder to conclude
that the demotion was for a legitimate, nondiscriminatory purpose.

In her deposition of February 4, 1999, Abram said that Evans “refused job assignments,
and Ms. Evans exhibited poor personal skills. She blatantly cursed me out. She exhibited
outbursts in the presence of other employees and refused job assignments.” I1n another
deposition, also on February 4, 1999, Deborah Sterling, one of Evans's co-workers, describes a
shouting fight between Evans and her while at work. In Abram’s letter of January 11, 1995, she
gave the following four reasons why she recommended Evans s demotion: (1) she does not have
the requisite nursing and management skills; (2) she does not want to learn nursing and
management skills; (3) Abram has had to verbally counsel Evans before; and (4) Evans had an
outburst on January 10, 1995. The outburst referred to in (4) is the one Abram described in her
deposition. The City also produced as summary judgment evidence two memoranda that detall
Evans s disciplinary problems and recommended suspension. The first memorandum was written
on August 24, 1995. Init, Evansisrecommended for afive-day suspension because of a“history
of bad behavior.” The memorandum cites November 22, 1992, September 2, 1994, September 7,
1994, October 3, 1994, and January 11, 1995 as instances in which Evans displayed her
disciplinary problems. The second memorandum, written January 31, 1997, recommends that
Evans be suspended for ten days, citing “more disruptive behavior.” In that memorandum,
October 29, 1996, October 30, 1996, and September 17, 1996 are given as dates on which Evans
had to be disciplined. This congtitutes the sum of the City’s summary judgment evidence on the
issue of legitimate, nondiscriminatory demotion. We believe that this evidence could permit a
trier of fact to conclude that the demotion was nondiscriminatory. The City has thus satisfied its
burden of production on the issue. See Reeves, 120 S. Ct. at 2106 (“This burden is one of
production, not persuasion[.]”).



added)). Instead, the summary judgment evidence advanced by Evans goes solely to her claim of
retaliation. Evans has submitted no evidence that the true reason behind the City’ s decision to
demote Evans was that of racial or age discrimination. Therefore, we agree that summary
judgment should have been granted against Evans on these claims.

V. RETALIATION UNDER TITLE VII AND THE TCHRA

A. The District Court’s Order

The district court also granted summary judgment against Evans on her Title VIl and
TCHRA retaliation claims. The district court wrote that the McDonnell Douglas framework aso
appliesin the retaliation context, holding that, to make out a prima facie case of retaliation under
Title VII, Evans must show (1) that she engaged in an activity protected by the statute; (2) that
she experienced an adverse employment action following the protected activity; and (3) that a
causal link existed between the protected activity and the adverse employment action. See Nowlin
v. Resolution Trust Corp., 33 F.3d 498, 507 (5th Cir. 1994). The district court acknowledged
that Evans had engaged in a protected activity. She was compelled under subpoenato testify at a
co-worker’s grievance hearing for racial and age discrimination against her own supervisor,
Abram. However, the district court held that a demotion, as a matter of law, could not rise to the
level of an “adverse employment action.” The court cited Mattern v. Eastman Kodak Co., 104
F.3d 702, 708 (5th Cir. 1997), for this proposition.

The district court found further that Evans failed to satisfy the third prong of the prima
facie case, the “causal link” requirement, which it identified asa“but for” causation standard.
The court concluded that the City’ s argument, that “numerous disciplinary actions’ against Evans

provided a nonretaliatory cause for the demotion, was compelling and that Evans could therefore
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not establish that her demotion would not have occurred “but for” her appearance at the
grievance hearing.

Again, because the court found that Evans had failed to make out a prima facie case of
retaliation, it went no further in the McDonnell Douglas anadysis.

B. Analyss

We believe that the district court erred in its analysis of Evans's retaliation claims.®
Moreover, we find that Evans has created jury issues regarding her retaliation claim by
demonstrating factual disputes as to a primafacie case of retaliation and as to pretext. Assuch,
we conclude the district court erred in granting summary judgment in favor of the City.

Long v. Eastfield College, 88 F.3d 300 (5th Cir. 1996), sets out the standard for

® Section 2000e-3(2) of Title VII statesin relevant part:

It shall be an unlawful employment practice for an employer to discriminate
against any of his employees or applicants for employment . . . to discriminate
against any individua . . . because he has opposed any practice made an unlawful
employment practice by this subchapter, or because he has made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under this subchapter.

42 U.S.C. 8§ 2000e-3(2) (1994). Likewise, § 21.055 of the TCHRA provides:

An employer, labor union, or employment agency commits an unlawful
employment practice if the employer, labor union, or employment agency retaliates
or discriminates against a person who, under this chapter:

(1) opposes a discriminatory practice;

(2) makes or filesa charge;

(3) filesacomplaint; or

(4) tedtifies, assists, or participates in any manner in an investigation, proceeding,
or hearing.

TEX. LAB. CODE ANN. § 21.055 (Vernon 1998).

11



evauating a Title VII retaliation claim in a summary judgment context. A plaintiff must first

prove by preponderance of the evidence “(1) that she engaged in activity protected by Title VII,

(2) that an adverse employment action occurred, and (3) that a causal link existed between the
protected activity and the adverse employment action.” 1d. at 304.

The district court found that Evans satisfied the first element of the primafacie case. This
is supported by the summary judgment evidence from both sides. The City, in its admissions,
states that Evans was subpoenaed to testify at Gentle's grievance hearing on January 3, 1995; that
the hearing was set for January 6, 1995; and that the hearing was postponed until February 8,
1995, at which time Evans did appear and testify. The grievance hearing concerned Gentle' s Title
VII claims of racia discrimination against Abram.” If an employee has “‘ made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding, or hearing’ under Title
VII1,” the employee has engaged in a protected activity. Long, 88 F.3d at 304 (quoting 42 U.S.C.
§ 2000e-3(2) (1994)). The district court was therefore correct to find that Evans had satisfied the
first element of the primafacie case.

The district court then considered whether Evans had also met the second prong of the

" We note that in her First Amended Petition, Evans alleged that Gentle's grievance
hearing concerned allegations of racial and age discrimination. Citing no case law, the City argues
that “[i]nternal grievance procedures are not * protected activities' under Title VI, particularly
where the City’ s grievance procedure expressly excludes any issue that relates, even in part, to
discrimination.” However, in its response to Evans' s first request for admissions, the City did not
deny this allegation and added that the “hearing was to deal with job duties and Employee
Performance Evaluation rating.” The district court, in its order, aso found that the grievance
hearing concerned claims of racial and age discrimination. Therefore, resolving all doubts in favor
of Evans, the nonmoving party, see Burch v. City of Nacogdoches, 174 F.3d 615, 619 (5th Cir.
1999), we find the grievance hearing involved claims of discrimination.

12



primafacietest. The district court concluded that she had not. The court found that Evans could
not show that she was subjected to an adverse employment action because she was merely
demoted. The court erroneoudly relied on Mattern v. Eastman Kodak Co., 104 F.3d 702, 708
(5th Cir. 1997), for the proposition that a demotion could not be an adverse employment action.
Mattern contains no such language. Quite the contrary, this court has stated that a demotion can
be an adverse employment action for purposes of Title VII if it meets the appropriate criteria. See
Sharp v. City of Houston, 164 F.3d 923, 933 n.21 (5th Cir. 1999).

Under the facts of this case, Evans' s demotion could very well be an adverse employment
action if it meets certain criteria. See Sharp, 164 F.3d at 933 n.21; Dallisv. Rubin, 77 F.3d 777,
781-82 (5th Cir. 1995) (“Title VII was designed to address ultimate employment decisions, not to
address every decision made by employers that arguably might have some tangential effect upon
those ultimate decisions.”); cf. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998) (“A
tangible employment action constitutes a significant change in employment status, such as hiring,
firing, failing to promote, reassignment with significantly different responsibilities, or a decision
causing a significant change in benefits.”). Aswe mentioned above, there is a dispute between the
parties regarding exactly when the demotion occurred. There are four dates on the demotion
memorandum to Evans. The memorandum is dated February 15, 1995, and gives Evans notice
that she was reclassified (demoted) on January 21, 1995. The date of January 21, 1995 is crossed
out, and February 15, 1995 iswritten in by hand. That notation was apparently made on February
22, 1995. Thereisastamp on the memorandum that indicates it was approved on February 20,
1995. Similarly, in the City’ s reassignment form, the date “1/25/95” is crossed out and “2/15/95”

istyped in aboveit.
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The City contends in its argument that due to the six-month probationary period, “Evans
did not have a property right to her new position[.]” Evans asserts, however, that the date of her
demotion was backdated so that the demotion would fall within the probationary period. The
City does not address this dlegation. We decline to make a bright-line rule regarding whether a
demotion in the particular circumstance of a probationary period qualifies as an adverse
employment action. As we stated above, a demotion is an adverse employment action if it meets
certain criteria, and we ssimply note the contradictory dates on the memorandum may or may not
affect thisanalysis. Because Evans raised afact question asto thisissue, summary judgment was
improper.

To fully resolve whether Evans established a prima facie case of retaliation, we now turn
to the fina prong of the analysis and examine whether thereis a causal link between Evans's
engaging in the protected activity and the adverse employment action. See Long, 88 F.3d at 304.
The district court found that Evans had not satisfied this element. The district court based this
finding on its belief that Evans had failed to show that the adverse employment action would not
have occurred “but for” her testimony at Gentle’' s Title VII hearing. Thisis not the proper legal
standard for this primafacie inquiry. This court has explicitly held that the “causal link” required
in prong three of the primafacie case for retaiation is not as stringent as the “but for” standard.
See Long, 88 F.3d at 305 n.4 (“The standard for establishing the ‘causal link’ element of the
plaintiff’s primafacie case is much less stringent [than the “but for” test].”) Accordingly, “a
plaintiff need not prove that her protected activity was the sole factor motivating the employer’s
challenged decision in order to establish the ‘causdl link’ element of aprimafacie case.” |d.

Evans was subpoenaed to testify at Gentle’ s grievance hearing on January 3, 1995;
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appeared to testify on January 6, 1995; and did in fact testify on February 8, 1995. Evanswas
recommended for demotion on January 11, 1995. The time between her engaging in the
protected activity of appearing to testify at a Title VII grievance hearing and her being
recommended for demotion was five days. “Close timing between an employee’s protected
activity and an adverse action against [her] may provide the ‘ causal connection’ required to make
out a primafacie case of retaliation.” Swnvanson v. Gen. Servs. Admin., 110 F.3d 1180, 1188 (5th
Cir. 1997) (emphasis omitted). We note that “atime lapse of up to four months has been found
sufficient to satisfy the causal connection for summary judgment purposes.” Weeks v.
NationsBank, N.A., No. CIV.A.3:98-CV-1352M, 2000 WL 341257, at *3 (N.D. Tex. 2000)
(citing Garrett v. Constar, Inc., No. CIV.A.397-CV-2575, 1999 WL 354239 (N.D. Tex. 1999)).
Accordingly, we find that atime lapse of five daysin this case is sufficient to provide a“ causal
connection” that enables Evans to satisfy the third prong of the primafacie case of her retaliation
claims against the City. The district court erred in holding otherwise.

Although not addressed by the district court, we also find that Evans has established a fact
issue regarding pretext. Once the employer satisfies its burden of producing evidence of a
legitimate, nonretaliatory reason for its decision,? the inference of discrimination introduced by the
plaintiff’s prima facie showing then drops from the case. See Russell, 235 F.3d at 222; Long, 88
F.3d at 308. Thus, we reach the ultimate question: has the City unlawfully retaliated against

Evans? In contrast to the standard for the primafacie “causal link” factor, the question for the

8 The City does not specifically addressin its brief whether it had a legitimate
nonretaliatory reason to demote Evans (the second step in the McDonnell Douglas burden-
shifting framework); however, we conclude that the City’ s summary judgment evidence satisfied
its burden of production on thisissue. See supra note 5 (discussing this evidence in the context of
discrimination).
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factfinder here is whether Evans has shown that the demotion would not have occurred “but for”
her appearance at the Title VII grievance hearing. See Long, 88 F.3d at 308. Evans may establish
the answer to this ultimate question indirectly, by showing that the legitimate, nonretaliatory
justification offered by the City for Evans' s demotion is pretextual. See Tex. Dep't of Cmty.
Affairsv. Burdine, 450 U.S. 248, 256 (1981).

Before evaluating Evans' s summary judgment evidence, it must be noted that we have
held that “[m]erely disputing [an employer’s] assessment of [a plaintiff’s] work performance will
not necessarily support an inference of pretext.” Shackelford v. Deloitte & Touche, LLP, 190
F.3d 398, 408 (5th Cir. 1999). Thus, Evans cannot survive summary judgment merely because
she disagrees with the City’s characterization of her disciplinary history; rather, “[t]heissueis
whether [the City’s] perception of [Evans's] performance, accurate or not, was the real reason for
her termination.” Id. at 408-09 (emphasis omitted). Furthermore, “[s]ince this case reached the
pretext stage, the only question on summary judgment is whether the evidence of retdiation, in its
totality, supports an inference of retaiation.” 1d. at 407.

In her deposition, Abram stated that she documented an outburst by Evans, detailed in
note 5 supra, in a memorandum written by her, dated, and placed in Evans' sfile. No such
document isin therecord. Similarly, there is no document in the summary judgment record that
describes the confrontation between Sterling and Evans. See supra note 5. Despite Abram’s own
assertion that “1 make notations on all verbal counseling,” not a single such notation appearsin
the record.

The City relies on two memoranda to establish Evans's alleged “ checkered” employment

history and, therefore, to provide alegitimate justification for her demotion. At the outset, we
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note that both memoranda were written, the first on August 24, 1995, and the second on January
31, 1997, after Evans engaged in the protected activity and, indeed, after she was demoted.
There is no contemporaneous evidence in the record of any disciplinary action taken against
Evans at any time before she was demoted. All of the evidence of disciplinary problems comes
from memoranda or depositions written or taken after Evans was demoted and, in some cases,
after Evansfiled suit. The second memorandum of January 31, 1997, can be of no consequence
either, because it details only incidents that happened in 1996, one full year after Evans was
demoted. This after-the-fact documentation cannot be evidence to justify a demotion because of
disciplinary problems.

Evans, on the other hand, has also provided the court with a memorandum from Abram,
dated May 23, 1994, recommending Evans for the promotion and describing her as “qualified and
willing” to assume the new job. This standsin stark contrast to Abram’s letter of January 11,
1995 (after Evans appeared to testify), which claims that Evans neither has the requisite skills nor
iswilling to acquire them. The record aso contains a February 24, 1994 |etter of commendation,
written from Abram to Evans, praising Evans for “demonstrating [her] abilities to supervise the
staff and coordinating the Nursing activitie.]” No mention is made of a history of disciplinary
problems.

Aswe discussed above, Evans aso claims that the City backdated her demotion to fall
within the six-month probationary period, and the memorandum of demotion contains four
separate dates. Needless to say, four dates on one demotion memorandum and two dates on the
reassignment form is rather peculiar. The City did not address thisissue in its briefing, and the

district court did not addressit in its summary judgment Order. We find that backdating the
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demotion notice could support atheory that the City was attempting to make it appear like Evans
was demoted during her probationary period for the routine reason that her work was
unsatisfactory. That would certainly support an argument of pretext. Thus, thereisafact
guestion on whether the notice was backdated, and this fact question, along with the other
evidence adduced by Evans, goes straight to the heart of the issue of pretext.

In Shackelford, we found that “the combination of suspicious timing with other significant
evidence of pretext, can be sufficient to survive summary judgment.” 190 F.3d at 409. Inthis
case, we believe that the close temporal proximity between Evans's appearance at her co-
worker’ s grievance hearing and her demotion, coupled with the lack of any documentary evidence
dated before her appearance or demotion that would tend to support a theory of disciplinary
problems, plus Evans's evidence in the form of memoranda written by Abram that tend to refute
Abram’s own justifications for the demotion, all give riseto a conflict of substantial evidence on
the ultimate issue whether the City wrongfully demoted Evansin retaliation for her appearance at
a co-worker’s grievance hearing. Thus, we conclude that the summary judgment evidence, in its
entirety, supports an inference of retaliation. As such, the district court erred in granting
summary judgment on Evans' s Title VII and TCHRA retaliation claimsin favor of the City.

VI. 42U.S.C. §1981

A. The District Court’s Order

The district court aso regected Evans's claims of racial discrimination under 42 U.S.C. §
1981 (1994). The court held that Evans could not sue under § 1981 because “the express cause
of action for damages created by 8§ 1983 congtitutes the exclusive federal remedy for violation of

the rights guaranteed in § 1981 by state governmental unitg[.]” Jett v. Dallas Indep. Sch. Dist.,
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491 U.S. 701, 733 (1989).°

B. Anayss

We conclude that the district court’s grant of summary judgment in favor of the City was
proper. However, we reach this result under a different reasoning than that pronounced by the
district court.

42 U.S.C. § 1981 reads as follows:

(a) Statement of equal rights

All persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make and
enforce contracts, to sue, be parties, give evidence, and to the full
and equal benefit of all laws and proceedings for the security of
persons and property as is enjoyed by white citizens, and shall be
subject to like punishment, pains, penalties, taxes, licences, and
exactions of every kind, and to no other.
(b) “Make and enforce contracts’ defined

For purposes of this section, the term “make and enforce
contracts’ includes the making, performance, modification, and
termination of contracts, and the enjoyment of all benefits,
privileges, terms, and conditions of the contractua relationship.
(c) Protection against impairment

° Notwithstanding this holding, the district court stated that even if Evans had alleged a
racia discrimination claim under § 1983, her claim would still fail. Citing Jackson v. City of
Atlanta, 73 F.3d 60, 63 (5th Cir. 1996), the court concluded that Title VII was the exclusive
remedy for Evans's claims of employment discrimination, and thus, she could not pursue her
clamsunder § 1983. This conclusion isincorrect. In Southard v. Texas Board of Criminal
Justice, 114 F.3d 539 (5th Cir. 1997), a panel of this court pointed out that Jackson was
inconsistent with an earlier panel opinion, Johnston v. Harris County Flood Control District, 869
F.2d 1565 (5th Cir. 1989), in that the Jackson pand found that because the plaintiff in Jackson
had predicated his Title VIl and § 1981 claims on the same discriminatory acts, the plaintiff was
precluded from suing under both statutes. See Southard, 114 F.3d at 549. Instead, the
Southard panel clarified that even if a plaintiff aleges the same conduct for both Title VII and
§ 1981 claims, he or she may seek redress under both statutes, as long as the “conduct violates
both Title VIl and a separate constitutional or statutory right.” Id.

We aso note that the district court considered both racial and age discrimination under the
81981 rubric. Thisanaysisis likewise improper because § 1981 prohibits only racia
discrimination. See Alizadeh v. Safeway Sores, Inc., 802 F.2d 111, 114 (5th Cir. 1986).
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The rights protected by this section are protected against

impairment by nongovernmental discrimination and impairment

under color of State law.
42 U.S.C. § 1981 (1994). Thisisthe present form of the statute. Congress added subsections (b)
and (c) to the statute with the passage of the Civil Rights Act of 1991, Pub. L. No. 102-166, 105
Stat. 1071. Prior to the Civil Rights Act of 1991, racial discrimination relating to the genera
conditions of employment was not actionable under § 1981. See Patterson v. McLean Credit
Union, 491 U.S. 164, 175-82 (1989). With the addition of subsection (b), however, Congress
extended the scope of § 1981 to address general conditions of employment, and the amended
scope of § 1981 now reaches beyond the formation of employment contracts and covers the entire
“contractua relationship,” including employment discrimination. See Dennis v. County of
Fairfax, 55 F.3d 151, 155 (4th Cir. 1995).

We recognize, however, that the effect of the 1991 addition of subsection (c) is much less
certain. Before the 1991 amendment, the Supreme Court decided Jett v. Dallas Independent
School District, 491 U.S. 701 (1989). In Jett, the Court concluded that “the express cause of
action for damages created by 8§ 1983 congtitutes the exclusive federal remedy for violation of the
rights guaranteed in 8 1981 by state governmental unitg.]” Id. at 733. Moreover, the Court held
that to prevail on aclaim for damages against a governmental entity, a plaintiff “must show that
the violation of his ‘right to make contracts' protected by § 1981 was caused by a custom or
policy within the meaning of Monell [v. Department of Social Services, 436 U.S. 658 (1978),]
and subsequent cases.” Jett, 491 U.S. at 735-36. Relying on the Supreme Court’s holding in Jett

that § 1983 is the exclusive federal damages remedy for aviolation of the rights contained in

§ 1981, the district court in this case found that Evans could not pursue her cause of action
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against the City under 8 1981 and granted summary judgment in favor of the City.

The question whether the Jett holdings remain good law after the 1991 amendment to
§ 1981 has created much debate among the circuits. A split in the courts of appeals has emerged
over Jett’ s first holding—whether, after the 1991 amendment of § 1981, § 1983 remains the
exclusive remedy for aviolation of the rights contained in 8 1981. Compare Butts v. County of
Volusia, 222 F.3d 891, 894 (11th Cir. 2000) (“Nothing in the 1991 amendment to § 1981 evinces
Congress' desire to alter the Supreme Court’s conclusion in Jett.”), Artisv. Francis Howell N.
Band Booster Ass'n, 161 F.3d 1178, 1181 (8th Cir. 1998) (failing to discuss the import of
subsection (c), but holding that “[a] federal action to enforce rights under § 1981 against a state
actor may only be brought pursuant to 8§ 1983"), Dennis, 55 F.3d a 156 n.1 (“We do not believe
that this aspect of Jett was affected by the Civil Rights Act of 1991, which added subsection (c) to
§1981.”), with Federation of African American Contractors v. City of Oakland, 96 F.3d 1204,
1214 (9th Cir. 1996) (concluding that § 1981 contains an implied cause of action against state
actors and that, with the addition of subsection (c), Congress “overturn[ed] Jett’s holding that 42
U.S.C. § 1983 provides the exclusive federa remedy against state actors for the violation of rights
under 42 U.S.C. § 1981"). See also Anderson v. Conboy, 156 F.3d 167, 178 n.19 (2d Cir. 1998)
(noting the “ambiguity” of whether subsection (c) may create an implied cause of action against
state actors, but finding the question irrelevant to its analysis).

While we are cognizant of this split of authority over the effect of subsection (c) on Jett’s
first holding, we nonetheless find it unnecessary to resolve this conflict today because we
conclude that Jett’ s second holding—the requirement of a custom or policy to hold a municipality

liable under § 1983—is the dispositive inquiry in this case. See Smith v. Chicago Sch. Reform Bd.
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of Trustees, 165 F.3d 1142, 1148 (7th Cir. 1999) (resolving the issue whether an agency of
municipa government is liable by considering the existence of a custom or policy, thereby
circumventing the question whether Jett’ s first holding remains good law). Although the courts
of appeals diverge regarding the exclusivity of the remedy of § 1983, they remain united asto
Monell’ s custom or policy requirement. See Butts, 222 F.3d at 894 n.4 (recognizing that
Monell’s custom or policy limitation would exist if § 1981 contained an implied cause of action);
Smith, 165 F.3d at 1148 (“[R]ecovery against a governmental body under § 1981 may not be
based on respondeat superior. The plaintiff must show that the body’ s official policy or custom
was discriminatory.” (emphasis omitted)); Artis, 161 F.3d at 1181 (stating that for the school
district to be liable, the plaintiff must demonstrate that it “had an officia policy or widespread
custom that violated the law and caused hisinjury”); Federation of African American
Contractors, 96 F.3d at 1214-15; Dennis, 55 F.3d at 156. We agree with our sister circuits that
in order for Evans to recover against the City, she cannot proceed under atheory of respondeat
superior and must instead satisfy the “custom or policy” test fashioned for suits against a
municipality under 8 1983. See Monell, 436 U.S. at 694; Jett, 491 U.S. at 735-36.

This circuit has defined an “officia policy,” for purposes of § 1983 liability as

“[@ policy statement, ordinance, regulation or decision that is officialy adopted

and promulgated by the municipality’ s lawmaking officers or by an officia to

whom the lawmakers have delegated policy-making authority.”” Bennett v. City of

Sidell, 735 F.2d 861, 862 (5th Cir. 1984) (en banc). Alternatively, official policy

is“[a] persistent, widespread practice of city officials or employees, which,

although not authorized by officially adopted and promulgated policy, is so
common and well settled as to constitute a custom that fairly represents municipal

policy.” 1d.
Brown v. Bryan County, 219 F.3d 450, 457 (5th Cir. 2000) (alterationsin original).

Our review of the record reveals that Evans has failed to raise afact question on the
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Monell requirement of custom or policy. Nowhere on appeal does Evans argue that a custom or
policy existed. Indeed, during the proceedings in the district court, the only intimation by Evans
that the City may have engaged in behavior that could rise to the level of a custom or policy is
contained in Evans's response to the City’s motion for summary judgment. In her response,
Evans states that “the City in no way attacks Ms. Evans's pleading and showing that her
prolonged and consistent attempts to obtain relief through the internal grievance mechanism of the
City of Houston were ignored, plainly suggesting the reasonable inference that the discriminatory
and retaliatory acts were acquiesced in or adopted by the highest levels of the City administration
and that they were so widespread as to constitute a custom that fairly represents municipal
policy.” Even at this summary judgment stage, we refuse to accept that a “suggestion” of
“acquiesce[nce]” meets the standard required to establish a custom or policy under § 1983 such to
hold a municipality liable.

Because we find that Evans failed to produce any evidence or designate specific facts to
demonstrate a genuine issue of fact regarding whether the City had a custom or policy of
discriminating or retaliating against employees, we conclude that the district court did not err in
granting summary judgment in favor of the City.

VI. CONCLUSION

The grant of summary judgment for the claims of racial discrimination under Title VII, age
discrimination under the ADEA, and racial and age discrimination under the TCHRA is
AFFIRMED.

The grant of summary judgment for the retaliation claims under Title VII and the TCHRA

is REVERSED, and the claims are remanded to the district court for further consideration.

23



The grant of summary judgment for the claim of discrimination under 42 U.S.C. § 1981 is
AFFIRMED.

The decision of the district court is therefore AFFIRMED in part, REVERSED in part,
and REMANDED for further proceedingsin light of this opinion. Each party shall bear its own

Costs.
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