REVI SED, July 12, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20868

JOHNNY PAUL PENRY

Peti ti oner- Appel | ant,
VERSUS

GARY L. JOHNSON, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision

June 20, 2000
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Penry filed a notion for a certificate of appealability (COA
in this 8 2254 capital habeas proceeding alleging various
constitutional violations. For the reasons that follow, we deny
his notion.

I

Penry was convicted of capital nmurder and sentenced to death
in Texas state court for the rape and nurder of Panela Carpenter.
Penry raped Carpenter and stabbed her with a pair of scissors. He

had net her several weeks earlier while helping to install



appliances in her hone. Penry matched the description Carpenter
gave of her attacker before she died. After being given his
M randa war ni ngs, Penry gave an oral confession and | ater a signed
confession to the rape and nurder. At trial, Penry offered
mtigating evidence that he was nentally retarded and abused as a
child. He was convicted and sentenced to death. The United States
Suprene Court granted federal habeas relief and vacated his
sentence, holding that Penry’'s rights were violated by jury
instructions the trial court gave at the punishnment phase of his
trial.! The court found that none of the three special statutory
questions provided to the jury, under Texas |law, allowed the jury
to give effect to Penry’s mtigating evidence. “The jury was never
instructed that it could consider the evidence offered by Penry as
mtigating evidence and that it could give mtigating effect to
t hat evi dence.”?

In the second trial, the trial court followed the Texas
statutory schene and gave the jury the sanme three special questions
it had given the jury inthe first trial. However, the judge al so
provi ded suppl enental instructions directing the jury to consider
any other relevant mtigating evidence and explained how to give
effect to that evidence. Penry was again convicted of capital
mur der and sentenced to death. The sentence was again affirnmed on

direct appeal® and state habeas relief was denied. The district

'Penry v. Lynaugh, 492 U. S. 302, 109 S.Ct. 2934 (1989) (“Penry 1").

2Penry |, 492 U.S. at 320; 109 S. Ct. at 2947.
SPenry v. State, 903 S.W2d 715 (Tex. Crim App. 1995).
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court also denied Penry’' s application for a COA. Penry now seeks
a COA fromthis court. W granted Penry’s notion for a stay of
execution in order to consider his notion for a COA

|1

A COA may only issue if the petitioner nmakes a “substanti al
showi ng of the denial of a constitutional right.”* This burden can
be met if the issues presented “are debatable anong jurists of
reason; ..a court could resolve the issues in a different manner; or
.the questions are adequate to deserve encouragenent to proceed
further.”®

A deat h sentence al one does not justify the automatic i ssuance
of a COA, although it is a proper consideration.® Any doubts as to
whet her the COA should i ssue are to be resolved in the petitioner’s
favor.’

Penry’s petition was filed after the enactnent of the
Antiterrorismand Effective Death Penalty Act (AEDPA). Thus, for
questions of |aw or m xed questions of |aw and fact adjudi cated on
the nerits in state court, we nmay grant federal habeas relief under
28 U.S.C. 8§ 2254(d)(1) only if the state court decision “was

contrary to, or involved an unreasonable application of, clearly

428 U.S.C. § 2253(c)(2); Slack v. MDaniel, 120 S.C. 1595, 1603 (2000);
United States v. Kimer, 150 F.3d 429, 431 (5'" Gr. 1998).

°Mller v. Johnson, 200 F.3d 274, 280 (5" Gir. 2000) (quoting Barefoot v.
Estelle, 463 U.S. 880, 893 n.4, 103 S.Ct. 3383, 3394 n.4 (1983)); Hicks v.
Johnson, 186 F.3d 634, 636 (5" Gr. 1999), cert denied 120 S. Ct. 976 (2000); see
also Slack, 120 S.Ct. at 1603-4 (quoting Barefoot v. Estelle, 463 U S. 880, 893
and n. 4, 103 S.Ct. 3383).

SLanb v. Johnson, 179 F.3d 352, 356 (5'" Gir. 1999), cert denied 120 S.Ct.
522 (1?99).
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est abl i shed [ Suprene Court precedent].”® A state court decisionis
“contrary to” Suprene Court precedent if: (1) the state court’s
conclusion is “opposite to that reached by [the Suprene Court] on
a question of law or (2) the “state court confronts facts that are
materially indistinguishable from a relevant Suprenme Court
precedent” and arrives at an opposite result.® A state court
unreasonably applies Suprene Court precedent if: (1) it
unreasonably applies the correct legal rule to the facts of a
particul ar case or (2) it “unreasonably extends a |legal principle
from[Suprenme Court] precedent to a new context where it shoul d not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.”?° I n deciding whether a state
court’s application was unreasonable, this court considers whet her
the application was “objectively unreasonable.”! W now turn to
Penry’s specific argunents on appeal .

1]

Penry first argues that the jury instructions given during the
puni shment phase of his trial did not allow the jury to consider
and give effect to mtigating evidence regarding his all eged nent al
retardation and severe child abuse; thus, the instructions violated

the Supreme Court’s directive in Penry v. Lynaugh!? (“Penry |").

Penry explains that jurors could only give effect to his mtigating

8See MIler, 200 F.3d at 280-81.

Wllianms v. Taylor,.
10 |

11 |

o

o

122492 U.S. 302, 109 S. Ct. 2934 (1989).
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evi dence, as the Suprene Court required in Penry I, and grant him
alife sentence if they found that the evidence fit under one of
the three special questions required by Texas law.®® In Penry |,
Penry’s federal habeas challenge to his first trial and conviction,
the Suprene Court found that, under the trial court’s instruction,
none of the three special statutory questions allowed the jury to
give effect to Penry’s mtigating evidence. At Penry’'s retrial
however, the trial court supplenented the instruction it gave in
Penry I. The court instructed the jury to consider any mtigating
ci rcunst ances supported by the evidence. The instruction stated,
in part:

[ When you deli berate on the questions posed in

the special issues, you are to consider

mtigating circunstances, if any, supported by the
evidence.. A mtigating circunstance may i ncl ude,
but is not limted to, any aspect of the defendant’s
character and record or circunstances of the crine
whi ch you believe could nake a death sentence

i nappropriate in this case. |f you find.any
mtigating circunstances.you nust deci de how much
wei ght they deserve, if any, and..give effect and
consideration to themin assessing the defendant’s
personal culpability at the tinme you answer the
special issue. |If you determ ne, when giving

effect to the mtigating evidence, if any, that a
life sentence, as reflected by a negative finding to
t he i ssue under consideration, rather than a death
sentence, is an appropriate response to the

personal culpability of the defendant, a negative
finding should be given to one of the special issues.

3The three questions were: 1. Was the conduct of the defendant that
caused the death of the deceased committed deliberately and with the reasonabl e
expectation that the death of the deceased or another would result? 2. Is
there a probability that the defendant would commit criminal acts of violence
that woul d constitute a continuing threat to society? 3. Ws the conduct of the
defendant in killing the deceased unreasonable in response to the provocati on,
if any, by the deceased? Since Penry, the statute has been revised to add a
fourth question concerning mtigation.



Penry correctly contends that the instruction still required
the jury to give a negative answer to one of the three special
issues in order for Penry to receive alife sentence. Penry argues
that because childhood abuse and nental retardation do not
necessarily fit within the scope of any of the special issues,
this instruction did not allow the jury to give effect to these
mtigating circunstances. However, on direct appeal, the Texas
Court of Crimnal Appeals found that the instruction satisfied the
requirenents of Penry | and allowed the jury to give effect to
those nmitigating circunstances.

W agree with the district court that the Texas Court of
Crimnal Appeals’s holding that the challenged instruction was
constitutional was not an unreasonable application of clearly
established aw, nanely Penry I. The instruction directed the jury
to consider and give effect to any mtigating circunstances

supported by the evidence by answering “no” to one of the special
issues if they felt a |life sentence was appropriate. Thi s
instruction satisfied the deficiency in the trial court’s
instruction identified in Penry |I: “[t]he jury was never
instructed that it could consider the evidence offered by Penry as
mtigating evidence and that it could give mtigating effect to

t hat evidence in inposing sentence.”?

We are not witing on a clean slate on this issue. This Court

Ypenry v. State, 903 S.W2d 715, 765 (Tex. Crim App. 1995).
®penry 1,492 U.S. at 320, 109 S.Ct. at 2947.
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approved identical jury instructions on this point in Mller!® and

Enery v. Johnson. '’ In Mller, we concluded that the defendant

failed to show that the sanme instructions given by the trial court
inthis case violated Penry I. W rejected the argunent that the
jury was prevented fromconsidering the nitigating evidence. 8

MIler’s jury, unlike Penry’s, was instructed
that it should consider mtigating evidence

when del i berating on t he speci al
issues....[It] was instructed that if it
determned when giving effect to the
mtigating evidence, if any, that a life

sentence rather than a death sentence was an
appropriate response to Mller’s personal
culpability, a negative finding should be
gi ven to t he speci al i ssue under
consi deration. '°
In the alternative, Penry argues that the jury charge was a
“nullification instruction” and was therefore unconstitutional
insofar as it instructed jurors to violate their oaths by rendering
an untruthful answer to one of the special issues if they wished to
give effect to the mtigating evidence presented in this case. W
di sagree. The jury was not told to disregard the law, rather, it
was instructed on how to obey the | aw, as expl ai ned by the Suprene
Court in Penry 1.
|V
Next, Penry argues that the adm ssion of certain psychiatric

testi nony and evidence offered by the state at trial violated his

Fifth and Sixth Arendnent rights.

16200 F. 3d 274.

17139 F.3d 191 (5'" Gir. 1997), cert denied 119 S.Ct. 418 (1998).
18200 F.3d at 290.

M Iler, 200 F.3d at 290.



A
Penry’s Fi fth Anendnent chal | enge i nvol ves t hree cat egori es of
psychiatric testinony and evi dence presented by the state: 1. the
testinony of Dr. Fason adm tted during the guilt/innocence phase of
trial; 2. the testinmony of Dr. Quijano admtted during the
puni shment phase of trial; and 3. the report of Dr. Peebles
descri bing a court-ordered exam nati on of Penry, which was adm tted
at the punishnent phase of trial.
1
Penry’s primary challenge is to the testinony of Dr. Fason.
Penry contends that Fason’s testinony was based on his court-
ordered conpetency exam nation of Penry, and that the state s use
of the testinony to argue future dangerousness during the

puni shment phase violated Penry’'s rights under Estelle v. Smth.?°

More particularly, Penry argues that his Fifth Arendnent privilege
agai nst conpel led self-incrimnation was viol ated because he was
not advi sed before Dr. Fason’s exam nation of his right to remain
silent and that his statenents could be used against him at the
sent enci ng proceedi ng.

On direct appeal, the Texas Court of Crimnal Appeals found

that Dr. Fason's testinony fell within the Buchanan v. Kentucky?!

exception to Estelle. Under Buchanan, if a defendant presents

20451 U.S. 454, 101 S.Cx. 1866 (1981). Estelle held that the defendant’s
Fi fth Anendnent right agai nst conpelled self-incrimnation was viol ated because
he was not told that any statenents made during his conpetency examcoul d be used
agai nst himat the punishment phase on the issue of future dangerousness.

21483 U.S. 402, 107 S.C. 2906 (1987).
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psychiatric evidence, then the prosecution nmay present rebutta
psychiatric evidence without violating the Fifth Arendnent.

Penry contends that, as applied to this case, proper rebuttal
evi dence under Buchanan is |imted to evidence tending to prove
that Penry is not nentally retarded and that the state’ s evi dence
went beyond that scope. After a careful review of the record, we
find that Fason’s testinony did fall wi thin the Buchanan excepti on.

At the guilt/innocence phase of trial, Penry offered various
psychol ogi cal records, including reports of his performance on a
nunber of psychological and 1Q tests. The records al so included
observations of his enotional status and social behavior. As
denonstrated by the closing argunent of Penry’'s attorney, one
reason these records were introduced was to lay a predicate for an
argunent that Penry’ s confessions were not truly voluntary because
Penry is nentally retarded and, thus, subm ssive to authority
figures. The evidence was al so offered to support Penry’s argunent
that his nmental retardation nade himless likely to act with the
intent required for capital nurder.

Dr. Fason’s testinony was i ntroduced to rebut these argunents.
Fason testified that Penry had an antisocial personality disorder.
He expl ai ned how that condition could affect Penry’s | Q scores, and
that it was possible that Penry was not nentally retarded. Al so,
he testified that sonmeone with an antisocial personality disorder
would wusually not be easily led by others and would Iikely
di srespect and rebel against authority. Fason did not discuss any

statenents made by Penry during Fason’ s exam nati on, except whet her

9



Penry was able to identify his attorney at the interview We
di sagree with Penry’'s characterization of Fason’s testinony as a

“shamrebuttal” by the state in order to introduce to the jury the

idea that Penry was a “psychopath.” Penry’s defense centered
around hi s di m nished capacity -- his alleged nental retardation at
the time of the offense -- and the idea that his nental status

rendered his confessions involuntary. Therefore, we concl ude that
the Court of Crim nal Appeals’ determ nation that Fason’ s testinony
was proper rebuttal under Buchanan is neither contrary to nor an
unr easonabl e application of clearly established federal |aw 22

2.

In addition to his challenge to Dr. Fason’s guilt phase
testinony, Penry also challenges the court’s adm ssion, at the
puni shnment phase, of the testinony of Dr. Quijano and the report of
Dr. Peebles as violating Estelle.

At the puni shnent phase, Penry called various relatives and
nei ghbors who testified that they believed Penry was nentally
retarded and abused as a child. He also called Dr. Randall Price,
who had reviewed certain portions of Penry’ s nedical records and
adm ni stered various psychological tests to Penry. Dr. Price
concluded that Penry had a brain inpairnment and was nentally
retarded, and that the mental retardati on could have i nfluenced his

i nvol venent in crimnal activity. Although he admtted that Penry

225ee Vardas v. Estelle, 715 F.2d 206, 209-10 (5" Gir. 1983) (finding no
violation of defendant’s Fifth Anendnent privil ege because state psychiatrists’
testinony was proper as rebuttal to defendant’s insanity defense; psychiatrists
testified that defendant was not insane, but instead was a sociopath.).

10



had an antisocial history, he stated that Penry “looks nore |ike
peopl e with brain damage...than those with anti social personality.”

In rebuttal, the state called Doctors Quijano and Sanmenow and
i ntroduced i nto evi dence a nunber of Penry’s nental health records.
Dr. Quijano conducted a court-ordered conpetency exam nation of
Penry. He testified that Penry had an antisocial personality
di sorder which made himnore likely to be violent in the future.
However, he testified that he based his opinion only on Penry’s
medi cal records including eval uati ons by others, and not on his own
exam nation of Penry. Thus, the Texas Court of Crim nal Appeals
found no Fifth Arendnent violation. This finding was not contrary
to, nor an unreasonabl e application of, clearly established federal
l aw. 2

The report of Dr. Peebles was admtted into evidence during
the punishnent phase, and was based on Dr. Peebles’'s 1977
exam nation of Penry prior to his trial on an unrelated rape
charge. The report determ ned that Penry woul d be dangerous in the
future if rel eased. At the tinme of Dr. Peebles’ s exam nation
Penry was not yet in custody on the instant capital charge and,

t hus, could not have been warned about the potential use of his

23See Wllians v. Lynaugh, 809 F.2d 1063, 1068 (5'" Gir. 1987) (finding no
factual basis for Fifth Armendnent viol ati on where state psychol ogi st’ s testinony
on future dangerousness was not based on his intervieww th the defendant.) See
al so Hughes v. Johnson, 191 F.3d 607, 616-17 (5" Cir. 1999) (finding reasonable
a state court’s conclusionthat psychiatrist’s testinony didnot violate Estelle,
despite his having conducted a prior inproper interview, because it did not
influence his testinony; also rejecting idea that “taint” of prior inproper
interview created absolute bar to any expression of opinion by that
psychiatrist); cf. Flores v. Johnson, 2000 W. 426212, at *1, * 7 - *13 (5" Cir.
April 20, 2000) (Emilio M Garza, J., specially concurring) (follow ng but
guestioning Suprene Court authority allow ng psychiatric testinony on future
danger ousness deduced without exam ning the defendant).

11



statenents at the puni shnent phase of the capital trial. The Texas
Court of Crimnal Appeals found no Fifth Anendnent violation
because Penry’s attorney had requested the exam nation; thus, Dr.
Peebl es was acting as an agent of the defense, not of the state in
conducting his exam nation.?* We cannot say that the court’s
conclusion was unreasonable or contrary to Suprene Court
precedent . ?®
B

Penry al so argues that his Sixth Arendnent right to effective
assi stance of counsel was violated by the use of testinony on
future dangerousness from Doctors Quijano and Fason because Penry
and his counsel were told that their exam nations of him were
solely for the purpose of determ ning conpetency. Under Powell v.
Texas, “once a capital defendant is formally charged, the Sixth
Amendnent right to counsel precludes such an exam nation w thout
first notifying counsel that ‘the psychiatric examnation [w|]]
enconpass the i ssue of their client’s future dangerousness.’”2¢ The

Texas Court of Crim nal Appeals concluded that Penry’s attorney was

2%penry, 903 S.W2d. at 759-60; see Nelson v. State, 848 S.W2d 126, 135
(Tex. Crim App. 1992); Estelle, 451 U S. at 467-68, 101 S.Ct. at 1875-76 (noting
that the defendant there did not initiate the exam nation and was not faced with
a person acting solely in his interest).

2See Buchanan v. Kentucky, 483 U.S. 402, 422-23, 107 S.Ct. 2906, 2917-18
(1987) (finding that “if a defendant requests [the psychiatric] evaluation or
presents psychiatric evidence...the prosecution nay rebut this presentation wth
evidence fromthe reports of the exam nation that the defendant requested. The
def endant would have no Fifth Amendnent privil ege against the introduction of
this psychiatric testinony by the prosecution.”). (Enphasis added); see also
Schneider v. Lynaugh, 835 F.2d 570, 577 (5'" Cr. 1988) (finding that, under
Buchanan, the fact that defendant requested the conpetency exam nation mlitated
agai nst the defendant’s assertion of the Fifth Arendnment privilege, particularly
when def endant had al so i ntroduced psychol ogi cal evidence.).

26492 U.S. 680, 681, 109 S.Ct. 3146, 3148 (1989) (quoting Estelle, 451 U.S.
at 471, 101 s.Ct. at 1877).
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“on notice that if he intended to put on a ‘nental status’ defense,
he woul d have to anticipate the use of psychol ogi cal evidence by
the prosecution in rebuttal.”?” At a pretrial hearing, the trial
court expressly warned Penry' s counsel that the testinony of
Doctors Fason and Quijano mght be admssible at trial if the
def ense put on psychiatric evidence.?® At trial, Penry argued that
he was nentally retarded; thus, his confessions were involuntary.
He also argued that nental retardation could have been a
contributing cause of Penry’'s violent crimnal acts and that his
mental retardation mtigated against the inposition of the death
penalty. The state was entitled to rebut this evidence by offering
psychiatric evidence that sone condition other than nental
retardation was a nore sound explanation for Penry’ s conduct.
Thus, the Court of Crim nal Appeals’s findings are not contrary to,
nor an unreasonable application of, clearly established federal
I aw.
\Y

Penry next contends that his execution would violate the
Ei ghth Anmendnent, based on his alleged nental retardation and
severe child abuse. First, Penry makes a general argunent that
execution of the nentally retarded is a per se violation of the
Ei ghth Arendnent. W agree with the district court that this claim
is procedurally barred because Penry did not nake the argunent in

state court. However, even if this claim was not procedurally

2’Penry, 903 S.W2d at 758.
281d. at 759, n. 46.
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barred, it has been rejected by the Suprene Court. ?°

Penry al so argues that the death penalty would be cruel and
unusual as applied to him personally, because of his nental
retardati on and severe chil dhood abuse. This argunent also fails.
On Penry’'s direct appeal, the Texas Court of Crimnal Appeals

(citing Penry 1) concluded that constitutional requirenents were

met because the jury was able to consider and give effect to
Penry’s mtigating evidence before determning that the death
sentence was appropriate.®* 1In Penry's second trial, he presented
extensive mtigating evidence and the jury was instructed to
consider that evidence and told how to give it effect. Mor e
significantly, although Penry was the individual before the Suprene
Court in Penry |, the Court did not suggest that his execution
woul d be wunconstitutional based on his nental retardation or
chi | dhood abuse. The Texas Court of Crim nal Appeal s’s concl usion
that Penry’s execution would not violate the Ei ghth Anendnent was
neither contrary to nor an unreasonable application of clearly
est abl i shed Suprene Court precedent.
Vi
Penry makes several other argunents in support of his notion.
He contends that: 1. the trial court violated his rights under

Sinmmons v. South Carolina® by excluding his signed statenent

waiving any right to parole, while allowing the state to argue

29See Andrews v. Collins, 21 F.3d 612, 632 (5'" Cir. 1994), cert. denied 513
U S 1114, 115 S.Ct. 908 (1995) (citing Penry 1).

3%penry, 903 S.W2d at 766-67.

31512 U.S. 154, 114 S.O. 2187 (1994).
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future dangerousness; 2. his confessions were taken involuntarily
inviolation of the Fifth Anendnent; and 3. the jury instructions
at his conpetency trial were unconstitutionally vague because they
did not define the terns “reasonable,” “rational,” and
“under st andi ng.” W find all of these argunents to be
unpersuasi ve, essentially for the reasons given by the district
court in its thorough opinion of March 29, 1999.
VI |

For the reasons stated above, we deny Penry’s notion for a

certificate of appealability. W also vacate the stay of execution

previously entered by this court.
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