UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30102

THE GOVERNOR AND COVPANY OF
THE BANK OF SCOTLAND

Pl ai ntiff-Appellee,
ver sus

HECTOR SABAY; VOLODYMYR SHEVCHUK
NORVAN SOLI'S; NCEL SOMOSI ERRA; GERRY SUYAT, ET AL.

| nt ervenor s- Appel | ant s,
ver sus

MARIA S. J. W/, her engines, tackle, |ifeboats,
anchor, chain, equi pnent and appurtenances, in rem ET AL.,

Def endant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

April 28, 2000
Bef ore JONES, BARKSDALE, and DENNIS, Circuit Judges.!?

RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this 28 U S C 8§ 1292(a)(3) interlocutory appeal, the
issue is one of first inpression: can a seaman’'s preferred
maritime lien for 46 U.S.C. 8§ 10313(g) “penalty” wages be enforced
against the proceeds from the sale of the vessel on which he

served, when those proceeds are | ess than the i ndebtedness secured

1Judge Dennis reserves the right to file an opinion.



by a preferred nortgage for the vessel, and in the light of the
plain |anguage of the penalty wages statute, which inposes
liability on only the vessel’s master or owner (if wages not paid
wthin specified tine “wthout sufficient cause, the master or
owner shall pay to the seaman 2 days’ wages for each day paynent is
del ayed”) (enphasis added). The district court held the lien could
not be enforced. We AFFI RM
| .
On 30 July 1996, Col den Lines Shipping, Inc., ower of the MV

MARI A S.J., and Gol den Mediterranean Lines, Inc., ower of the MV

NINA S, were | oaned approximately $15 million by the CGovernor and
Conpany of the Bank of Scotl and. The | oan anmpbunt was not to
“exceed ... 70% of the [vessels’] aggregate market value”, with a

sati sfactory val uati on for each bei ng required; Golden Lines was to
notify the Bank when any |egal action, likely to have a materi al
adverse effect on Golden Lines or the operation of its vessel, was
either threatened or instituted; and the Bank received a first
preferred ship nortgage on each vessel

In the nortgage, Gol den Lines covenanted that it would, inter
alia, “pronptly pay and discharge all debts, danages and
liabilities whatsoever which have given or my give rise to
maritime or possessory liens on or clainms enforceabl e against” the
MARI A, and “furni sh satisfactory evidence that the wages ... of the

crew are being reqgularly paid”.



In addition to the nortgages, security for the | oan included
t he assignnent of proceeds fromcharter party agreenments covering
the MARIA and N NA and a personal guarantee from N kol aos
Mazar aki s, president and sol e sharehol der of Gol den Li nes, who was
al so the manager of Kosmas Marine Line, Inc., which nanaged the
MARI A, NINA, and MV NORSE TRADER (The NORSE TRADER, owned by
Koni m Shi pping Co., Ltd., was subject to a separate | oan agreenent
and nortgage in favor of the Bank.)

In March 1997, while the MARIAwas in the M ssissippi Rver in
Loui si ana, its seanen conpl ai ned about bei ng under pai d and ret ai ned
counsel. Follow ng negotiations with Golden Lines, a settlenent
agreenent was reached | ater that nonth.

As consideration for the seanen not having the vessel
arrested, CGolden Lines agreed, inter alia, to nake a partial
paynment that day agai nst the wage arrearage, wth the bal ance to be
paid at the next port of call (Houston, Texas). ol den Lines
stipulated that, if the agreenent was not satisfied punctually, it
was in violation of 46 U S.C. § 10313 (penalty wages) as of 24
March 1997, the day of the settlenent, “and that penalty wages
shall commence to run as of” that date. (Enphasis added.) ol den
Lines failed to pay the wages due.

On 30 March 1998, approximately a year after the wages-
settlenment, the Bank issued notices of default for the |oans

secured by the three vessels. On 7 April, in response to



Mazar aki s’ request for rel ease fromhis personal guarantees for the
| oans secured by those vessel s, the Bank advi sed that rel ease woul d
be recommended if he cooperated in their arrest and sale.

The MARI A re-entered the Mssissippi River in the spring of
1998. Al on 22 April, the seanen aboard filed an unpaid wages
action in Louisiana state court against Golden Lines and Kosnas
Marine Line; the court issued a wit of attachnment; and the MARI A
was taken into the custody of the sheriff.

Five days earlier, on 17 April, the Bank had filed a conpl ai nt

in federal court against the MARIA, in rem and Golden Lines, in

personam to foreclose its nortgage on the vessel. That sane day,
the district court issued an arrest warrant for the vessel; it was
served on 29 April. In md-My, Kosmas Marine Line and Gol den

Li nes renoved the seanen’s state court action to federal court,
where it was consolidated with the Bank’s forecl osure proceeding.

That May, the Bank paid the wages owed the seanen aboard the
MARI A at the time of arrest, and they were repatriated; the Bank
t ook an assignnent of their wage |iens. Seanen still clainmed to be
owed past due wages in excess of $250,000. (As discussed infra,
such wages were paid fromthe sale proceeds a year later, in My
1999.)

In June 1998, the seanen filed a conplaint in intervention in

the Bank’s foreclosure proceeding, seeking to enforce maritine



liens against the vessel for unpaid wages and penalty wages for
each day of delay in paynent of earned wages.

That July, the MARIA was sold at a judicial auction to the
Bank, which bid $3.7 million. The Bank agreed to satisfy any liens
determ ned to have priority over the nortgage, up to the anount of
sal e proceeds, | ess custodia |l egis expenses. (The prior nonth, the
Nl NA had been sold at auction; that Septenber, the Bank received
approximately $3.6 mllion fromthe sale proceeds.)

The MARI A seanen asserting penalty wages |liens consist of two
groups: (1) 22 serving on 24 March 1997, covered by the settl enent
agreenent of that date with Gol den Lines; and (2) 25 serving on 20
April 1998, the day they formally demanded paynent of past-due
wages, two days prior to filing the state court action.

The Bank’s notion for partial summary judgnent was granted in
part. The court ruled that: the seanen had preferred nmaritine
liens for wages and penalty wages; the |atter had the sanme priority
as the fornmer; the wages |liens were entitled to priority over the
Bank’ s preferred ship nortgage; but, the seanen could not enforce
their penalty wages |iens against the vessel sale proceeds. The
court reasoned that: the vessel’s nmaster and owner had no interest
in those proceeds, because the anmpbunt owed the Bank exceeded that
realized from the sale; and permtting a penalty wages claim
agai nst the proceeds was the functional equivalent of allow ng the

claimagainst a party other than the naster or owner, contrary to



the penalty wages statute, which expressly inposes liability only
against them See 46 U S.C. 8§ 10313(gQ).

In June 1999, after this appeal was filed, the district court
granted the seanen sunmmary judgnent against Golden Lines, in
personam and the MARIA, in rem for approximately $261,000 in
unpai d wages, plus pre-judgnent interest. The unpaid wages lien
was satisfied fromthe vessel sale proceeds. (Therefore, penalty
wages ceased when those wages were paid.) In addition, the
seanen’ s unopposed sunmary judgnent notion agai nst Gol den Lines, in
personam for penalty wages of approxinmately $7 mllion was
granted. ?

1.

The seanen contend that the district court erred in holding
t hey cannot enforce their preferred maritine lien for penalty wages
agai nst the MARI A sal e proceeds, w thout determ ni ng whet her, when
t he wages were due, Golden Lines had “sufficient cause” for their
non-paynent; and in failing to consider evidence that the Bank

failed to mtigate its | osses by not enforcing guarantees securing

2The in personam judgnent against Golden Lines is, in all
I'i kelihood, wuncollectible. At a hearing in Decenber 1998, its
counsel stated that the corporation no | onger existed, because it
had no assets and was conducting no operations. And, in January
1999, its counsel was allowed to wi thdraw, having advi sed the court
t hat Gol den Lines had advised himthat, as a result of its severe
financial condition, it would cease all operations.

6



the loan.® The Bank counters that allow ng the seanen to recover
penal ty wages fromthe sale proceeds would viol ate the Due Process
Cl ause of the Fifth Amendnent and create conflicts between Suprene
Court decisions and between the penalty wages statute and the Ship
Mortgage Act, while not advancing Congress’ intent to inpose
penalty wages liability only on vessel nmsters or owners.

A summary judgnent is reviewed de novo, using the standard

applied by the district court. E.g., Forsyth v. Barr, 19 F.3d

1527, 1533 (5th Gr.), cert. denied, 513 U S 871 (1994). Such

3The seanen al so contend, for the first tinme on appeal, that
the Bank’s claimshoul d be equitably subordinated to their penalty
wages |liens, claimng the Bank’s col |l usive conduct with Mazarakis
conferred an unfair advantage on the Bank and harned the seanen,
who, unlike the Bank, had no other security fromwhich to obtain
satisfaction of their liens. Because this claimwas not presented
in district court, the seanen nust show the existence of a plain
error that affected their substantial rights, and also nust
persuade us to exercise our discretion to correct it. See
H ghl ands Ins. Co. v. National Union Fire Ins. Co., 27 F.3d 1027,
1032 (5th Gr. 1994), cert. denied, 513 U S. 1112 (1995). They
have not done so. Cf. Custom Fuel Servs., Inc. v. Lonbas Indus.,
Inc., 805 F.2d 561, 566-67 (5th G r. 1986) (applying equitable
subordination to subordinate Bank’s preferred ship nortgage to
claims of other maritinme lienors where bank transferred title to
vessel to its wholly owned, undercapitalized subsidiary and took
preferred ship nortgage, and bank controlled subsidiary, using it
as nere instrunentality to acconplish I|ease of vessel to
charterer).

Even assuming that the issue was preserved by the seanen
through their contention in district court that, prior to
forecl osi ng on the nortgage, the Bank shoul d have been required to
mtigate its losses by enforcing its other security interests,
i ncl udi ng Mazar aki s’ personal guarantee, the district court did not
err by rejecting it. Nei ther the statutes nor the terns of the
nortgage condition the Bank’s right to foreclose on its pursuing
ot her neans of repaynent.



judgnent is mandated when the sunmary judgnent record, viewed in
the light nost favorable to the non-novant, reveals that “there is
Nno genuine issue as to any material fact and ... the noving party
is entitled to a judgnent as a matter of |aw'. FED. R Qv. P.
56(c); Forsyth, 19 F.3d at 1533. Resolution of this issue of first
i npression requires an exam nation of the |anguage, history, and
pur poses of the penalty wages statute, 46 U S.C. 8§ 10313(g), and
the Ship Mdrtgage Act, 46 U. S.C. 88 31301-31343, as well as the
jurisprudence interpreting them
A

In truth, no authority really need be cited for the fact that
seanen, the “wards of admralty”, historically have received
favored treatnment fromthe Congress and the admralty courts. See
Bai nbridge v. Merchants’ & Mners’ Transp. Co., 287 U S. 278, 282
(1932) (“Seanen have always been regarded as wards of the
admralty, and their rights, wongs, and injuries a speci al subject
of the admralty jurisdiction. The policy of Congress, as
evidenced by its legislation, has been to deal with them as a
favored class.” (citationomtted)); Hume v. More-MCornmack Lines,
121 F.2d 336, 340-41 & n.13 (2d Cr.) (discussing historical
background of judicial solicitude for seanen’s rights, including
the witings of Lord Stowell and Justice Story), cert. denied, 314
U S 684 (1941); see also 1B BENEDICT ON ADMRALTY, 8 61, at 5-1 (7th

ed. 1997); THowas J. SCHOENBAUM, ADM RALTY AND MARI TIME LAW Vol . 1, 8§ 6-1,



at 239 (2d ed. 1994) (“The protection of seanen was one of the
principal reasons for the devel opnent of admralty as a distinct
branch of law.”); MRTINJ. NoRRIS, THE LAWOF SEAMEN, Vol . 1, § 12:1,
at 424-26 (4th ed. 1985).

Legi sl ation enacted for seanen’s benefit is to be liberally
construed in their favor. See Isbrandtsen Co. v. Johnson, 343 U. S.
779, 782 (1952) (“Whenever congressional legislation in aid of
seanen has been considered here since 1872, this Court has
enphasi zed that such legislationis largely renedial and calls for
liberal interpretation in favor of the seanmen.”); Bainbridge, 287
US at 282 (statutes enacted for seanen’s benefit should be
l'iberally construed).

This applies to statutes concerning their wages. Arguelles v.
US Bulk Carriers, Inc., 408 F.2d 1065, 1070 (4th Gr. 1969) (“The
wage statutes are to be liberally construed in favor of the
seaman.”), aff’d, 400 U S. 351 (1971). It also holds true for
penal ty wages. Forster v. ORO Navigation Co., 228 F.2d 319, 319-20
(2d G r. 1955) (penalty wages “statute, designed to protect seanen,
must be liberally interpreted for their benefit”); 1B BENEDICT ON
ADM RALTY, 8 66, at 5-16 (“[The penalty wages] statute, |ike nost
other statutes protecting the rights of seanen, is liberally
construed by the courts.”).

The rational e for such concern about seanen’s wages was st at ed

in The David Pratt, 7 F. Cas. 22, 25 (D. Me. 1839):



Seanen are not a class of nen who ordinarily

make provision against the future. On their

return from a voyage they are usually

dependent on their wages for present support,

and if they are withheld they ordinarily find

thenmselves in a state of entire destitution

not only w thout present neans to provide for

their i nmedi at e and nbst pressing necessities,

but w thout credit.
Qur court has stated that “[w] ages due seanen are given utnost
protection by admralty courts”. First Nat’'l Bank of Jefferson
Parish v. MV Lightning Power, 776 F.2d 1258, 1262 (5th G r. 1985);
see also Brandon v. S.S. Denton, 302 F.2d 404, 416 (5th Gr. 1962)
(“WAages of seanmen occupy a unique status. The statutory provision
extending them the protection of a preferred maritine lien is
deeply rooted in history.”).

Seanen’ s wages were the subject of |egislation enacted by the
first Congress, giving seanen the right to collect their wages “as
soon as the voyage is ended”. Act of July 20, 1790, ch. 29, § 6,
1 Stat. 133-34. And, Congress established penalty wages
approximately 80 years later, in 1872: a master or owner
neglecting or refusing to tinely pay a seaman’ s wages as specified
inthe statute “w thout sufficient cause shall pay to the seaman a
sum not exceedi ng the amount of two days’ pay for each of the days,
not exceeding ten days, during which paynent is delayed ...; and
such sumshall be recoverabl e as wages in any cl ai mnade before the

court”. Shi ppi ng Comm ssioners Act of 1872, ch. 322, § 35, 17

Stat. 269 (enphasis added).
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The 1790 and 1872 statutes were the basis for 8§ 4529 of the
Revi sed Statutes, which contai ned | anguage substantially identical
to that in the 1872 statute. Rev. STAT. 8§ 4529 (2d ed. 1878). In
1898, when the statute was anended, Congress elim nated the ten-day
limtation for penalty wages, but decreased the penalty fromtwo to
one day’'s pay for each day of delay. Act of Dec. 21, 1898, ch. 28,
8 4, 30 Stat. 756 (“[e]very master or owner who refuses or neglects
t o make paynent i n manner herei nbefore nenti oned wi t hout sufficient
cause shall pay to the seaman a sumequal to one day’s pay for each
and every day during which paynent is del ayed beyond the respective
periods”). In 1915, the penalty was doubled to the present two
days’ pay for each del ay-day. Seanen’s Act of 1915, ch. 153, § 3,
38 Stat. 1164-65, codified at 46 U.S.C. 8§ 596.
The | anguage at issue was anended for the last tine in 1983,
when the maritinme | aws were recodified. See Pub. L. No. 98-89, 97
Stat. 566 (1983). The current version, found in 46 U S. C. § 10313,
provides, in pertinent part:
(f) At the end of a voyage, the nmaster
shal | pay each seaman the bal ance of wages due
the seaman within 24 hours after the cargo has
been discharged or within 4 days after the
seaman is discharged, whichever is earlier.
When a seaman is di scharged and final paynent
of wages is delayed for the period permtted
by this subsection, the seaman is entitled at
the time of discharge to one-third of the

wages due the seanman.

(g) \When paynent is not nmade as provided
under subsection (f) of this section wthout
sufficient cause, the master or owner shal

11



pay to the seaman 2 days’ wages for each day
paynment is del ayed.

(i) This section applies to a seaman on
a foreign vessel when in a harbor of the

Uni ted States. The courts are available to
the seanan for the enforcenent of this
secti on.

(Enphasi s added.)

As described in nunerous opinions, penalty wages are “to
secure pronpt paynent of seanen’s wages ... and thus to protect
them from the harsh consequences of arbitrary and unscrupul ous
action of their enployers, to which, as a class, they are
peculiarly exposed”. Collie v. Fergusson, 281 U S. 52, 55 (1930)
(enphasi s added). That purpose was to be acconplished “by the
inposition of a liability which is not exclusively conpensatory,
but designed to prevent, by its coercive effect, arbitrary refusals

to pay wages, and to induce pronpt paynent when paynent 1is

possible”. 1d. at 55-56 (enphasis added).*

‘See also Henry v. S/S Bernuda Star, 863 F.2d 1225, 1240 (5th
Cir. 1989) (“nore recently the Suprene Court has enphasi zed that
Congress sought to prevent the unjust enrichnent of shipowners who
deni ed seanen wages and benefits rightfully earned” (enphasis
added)); Chung, Yong Il v. Overseas Navigation Co., 774 F.2d 1043,
1049 (11th Gr. 1985) (purpose of statute “is to provide for the
pronpt paynent of wages to a discharged seanan ... and to ensure
that a seaman is not turned ashore with little or no noney”
(enphasi s added)), cert. denied, 475 U S. 1147 (1986); Mavromatis
v. United G eek Shipowners Corp., 179 F.2d 310, 315 (1st G r. 1950)
(“[t]hese paternalistic provisions in favor of seanen ... were
designed to protect fromoverreaching a generally inpecuni ous and
i nprovi dent cl ass of persons, and to i nsure that seanen will not be
turned ashore with little or nothing”).

12



As discussed infra, a seaman has a maritinme lien for penalty
wages. The maritinme lienis “a unique security device, serving the
dual purpose of keeping ships noving in commerce while not all ow ng
themto escape their debts by sailing away”. Equil ease Corp. v.
MV Sanpson, 793 F.2d 598, 602 (5th Cr.) (en banc), cert. denied,
479 U.S. 984 (1986).

The lien is a special property right in the
vessel, arising in favor of the creditor by
operation of |aw as security for a debt or
claim The lien arises when the debt arises,
and grants the «creditor the right to
appropriate the vessel, have it sold, and be
repaid the debt from the proceeds.... Thus
the maritine lien nmay be defined as a property
right that adheres to the vessel wherever it

may go. ... Such a lien has been held to
foll ow the vessel even after it is sold to an
i nnocent purchaser.... The maritinelienis a
lien on the vessel, and only indirectly,
inasmuch as it conflicts with the owner’s
rights in the vessel, it is connected with the
owner. . .. The maritinme lien concept thus
sonewhat personifies a vessel as an entity
wth potential liabilities independent and
apart from the personal liability of its
owner .

Id. (internal quotation marks and citations omtted).

Under the common | aw, seanen had a maritine |lien against the
vessel to secure their wages, enforceable by an actioninrem See
Leon v. Galceran, 78 U. S. (11 wall.) 185, 187 (1870); Sheppard v.
Taylor, 30 U.S. (5 Pet.) 675, 709-10 (1831); Irving Trust Co. v. The

Gol den Sail, 197 F. Supp. 777, 779 (D. Oe. 1961) (“It is |egend

13



that the unpaid ‘wages of the crew is a |libel against the vessel
inrem?”).

Moreover, under the Ship Mrtgage Act, as discussed infra,
seanen’ s wages liens are “preferred maritinme liens”, having priority
over preferred ship nortgages. See 46 U.S.C. 8§ 31326(b)(1); MYV
Li ghtning Power, 776 F.2d at 1262; Brandon, 302 F.2d at 415;
Crabtree v. The SS Julia, 290 F.2d 478, 482 (5th Cr. 1961);
Scrofani v. Mam Rare Bird Farm Inc., 208 F.2d 461, 464 (5th Gr.
1953); United States v. ZP Chandon, 889 F.2d 233, 237 (9th Gr.
1989) .

The reasons for the seanen’s wages |ien include the foll ow ng:

The ship may be the only val uable security on

whi ch the seanen can rely. The seaman is the

traditional ward of the admralty court.

Finally, wthout the seaman’s efforts in

bringing the ship safely to port, there would

be no res against which other creditors could

assert clains.
International Paint Co. v. MV Mssion Viking, 637 F.2d 382, 385
(5th CGir. 1981); see also NorRRI'S, THE LAWOF SEAMEN, Vol . 1, § 20:7, at
584- 85.

Like other maritinme liens, a seaman’s wages |lien, as noted, is
enforceable in an action inrem See FED. R QvV. P. SUPPLEMENTAL RULE
FOR CERTAIN ADM RALTY & MARITIME CLAIMS (C) (1) (“An action in rem may be
brought ... [t]o enforce any maritine lien”); Riffe Petrol eum Co.

v. Cibro Sales Corp., 601 F.2d 1385, 1389 (10th Cr. 1979). And,

as discussed, a maritine lien “arises when the debt arises, and

14



grants the creditor the right to appropriate the vessel, have it
sold, and be repaid the debt from the proceeds”. Equi | ease, 793
F.2d at 602; see al so NorRRIS, THE LAwoF SEAMEN, Vol . 1, § 20:2, at 578
(“The maritinme lienis a privileged claimgiving to the creditor a
special right in the ship which arises from the nonent when the
claimattaches and which he can enforce by an actioninrem i.e.,
having the ship sold so that the debt m ght be paid out of the
proceeds of the sale.”); ScHOENBAUM ADM RALTY AND MARITIME LAW VoI . 1,
§ 9-1, at 490 (“A maritime lien arises from the nonent of the
service or occurrence that provides its basis.”).
Seanen’ s wages |iens have been referred to as “sacred” |liens:

Wages of seanen occupy a uni que status. The

statutory provi si on ext endi ng them the

protection of a preferred maritine lien is

deeply rooted in history. Seanen’ s wages,

“according to the favorite saying of Lord

Stowell and of M. Justice Story, are sacred

liens, and, as long as a plank of the ship

remains, the sailor is entitled, against all

ot her persons, to the proceeds as a security

for his wages.” The statutes throw around

seanen’s wages nost definite, detailed, and

stringent protections from faraway owners of

vessel s, fromshi pmasters, and fromthe seanman

hi msel f. ...
Brandon, 302 F. 2d at 416 (quoting The John G Stevens, 170 U. S. 113,
119 (1898)) (enphasis added). Accordingly, a maritine lien for
seanen’s wages 1is not subject to any filing or recording

requi renents. ZP Chandon, 889 F.2d at 238.

15



Several courts (including the district court inthis case) have
ruled not only that seanen also have a maritine lien for penalty
wages, see The Great Canton, 299 F. 953 (E.D.N. Y. 1924) (rejecting
contention that seaman’s entitlenment to penalty wages is only
agai nst master or owner and not a |lien against the vessel), but al so
that the penalty wages lien has the sane priority as one for earned
wages. See Collie, 281 U S at 54 (“[t]he claimfor double wages
whi ch, when valid, is by the terns of the statute ‘recoverable as
wages,’ has been held to be enbraced in the seaman’s |ien for wages,
wth priority over other liens, and governed by the procedure
applicable to suits for the recovery of seanen’s wages”); Peterson
v. S.S. Wahcondah, 331 F.2d 44, 48 (5th Gr. 1964) (quoting Collie
for proposition that penalty wages lien has sanme priority as wages

lien).>

°See al so Chung, Yong Il, 774 F.2d at 1049 (“the penalty wage
provision is fully consistent with the notion that a seaman has a
‘sacred lien” against a vessel for his earnings”); Buckley v.
Cceanic S.S. Co., 5 F.2d 545, 546 (9th Cr. 1925) (because penalty
wages claim®“is for extra wages as incidental to the wages proper,
it stands upon no different basis than does the claim for wages
proper”); Gerber v. Spencer, 278 F. 886, 889 (9th Gr. 1922)
(penalty wages are “an incident to the clai mof wages proper” and
lien has sane priority as lien for earned wages); Peterson v. S. S
Wahcondah, 235 F. Supp. 698, 700 (E.D. La. 1964) (on renand:
“[t]he seanen’s lien for penalty wages is accorded the sane sacred
priority as the lien for wages, and attaches to proceeds from both
the sale of the vessel and the earned ‘freight’”); The Chester, 25
F.2d 908, 910 (D. M. 1928) (“[Money payable ... as [penalty]
wages ... is payable essentially as wages, and not penalties...
[I]t is axiomatic that seanen have a |ien upon the vessel for their
wages. Thus it follows that they nust al so have a lien for any and
all suns payabl e under [the penalty wages statute], and not nerely

16



In district court, the Bank noted that the current penalty
wages statute does not include the follow ng | anguage found in the
provisions first enacted in 1872 and repeated in each version
precedi ng the current one: “which sumshall be recoverabl e as wages
in any claimmde before the court”. Accordingly, it urged there
was no |longer any basis for a penalty wages |lien having the sane
priority as one for earned wages.

W agree wth the district court’s rejection of this
contention, for two reasons. First, the current statute describes
the penalty as “2 days’ wages”, 46 U S . C. 8§ 10313(g) (enphasis
added), rather than, as in its predecessors, “a sum equal to two

days’ pay ..., which sum shall be recoverable as wages”. See

aright to enforce a personal claimagainst the master or owner.”);
The Fort Gaines, 18 F.2d 413, 414 (D. Md. 1927) (penalty wages |ien
has sane priority as |lien for wages); Feldnman v. Anerican Pal estine
Line, Inc. (The President Arthur), 25 F.2d 1002, 1002-03 (S.D. N.Y.
1926) (“the lawis settled ... that extra pay allowed under [the
penalty wages statute], is an incident to wages proper, is
recoverabl e as wages, and ranks with wages as a prior lien”); The
Trader, 17 F.2d 623, 625 (E.D.S.C. 1926) (Penalty wages “are an
incident to and a part of the actual wages, just as nmuch as
interest is anincident to and a part of a debt. They are intended
as conpensation for the delay in paynent, and, inasnuch as they are
an incident to and a part of the wages, they wll constitute a
maritime lien on the vessel, the sane as wages.”); The Chas. L.
Baylis, 25 F. 862, 863 (S.D.N Y. 1885) (penalty wages are “an
incident to ... claimof wages proper, and rank[] with ... wages as
a prior lien”); Cox v. Lykes Bros., 143 N E. 226, 227 (N Y. 1924)
(in penalty wages statute, “Congress, inposing a liability for the
benefit of seanen, has put it on the sane plane as a liability for
wages, and has said that the two shall be enforceabl e together”);
cf. Covert v. The British Brig Wexford, 3 F. 577, 578-79 (S.D.N. Y.
1880) (interpreting British nmerchant shipping act’s penalty wages
provision as providing lien for penalty wages with sane priority as
wages |ien).
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Seanmen’s Act of 1915, ch. 153, § 3, 38 Stat. 1164-65. Second, the
| egislative history reflects that no change in the substantive | aw
was i ntended. See S. Rep. 98-56, 98th Cong., 1st Sess. 1, 10 (1983)
(“There are no substantive changes of a controversial nature
intended to be made by this bill.... In a codification statute,
no change in law is intended unless clearly expressed.”).
B

Prior to the enactnent in 1920 of the Ship Mrtgage Act (nhow
codified at 46 U.S.C. 88 31301-31343), a ship nortgage was not a
maritime contract and was not within admralty jurisdiction. See
The Thomas Barlum 293 U. S. 21, 32 (1934); Bogart v. The John Jay,
58 U.S. (17 How.) 399, 402 (1854); Brandon, 302 F.2d at 412.
Accordi ngly, “nortgage security on ships was practically worthl ess”,
Barlum 293 U S. at 39 (internal quotation marks and citations
omtted), because “ship nortgages were not entitled to enforcenent
by maritine liens and were subordinate to all of the many maritine
liens a ship mght incur”. Long Island Tankers Corp. v. S.S
Kai mana, 265 F. Supp. 723, 725 (N.D. Cal. 1967) (enphasis added),
aff'd, 401 F.2d 182 (9th Cr. 1968), cert. denied, 393 U S 1095
(1969); see also 2 BENEDICT ON ADMRALTY, 8§ 69a, at 6-18 - 6-21
(di scussing history and purpose of Ship Mrtgage Act).

The Ship Mortgage Act was intended to renmedy this problem It

was to “provide for the pronotion and mai ntenance of the Anmerican
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mer chant marine”, by making ship nortgagees nore secure than under
the existing law. Long Island Tankers, 265 F. Supp. at 725.°
Under the Ship Mortgage Act, a valid ship nortgage neeting the
requirenments of 46 U S.C. § 31322 is a “preferred nortgage”, which
“I's alien on the nortgaged vessel in the anmount of the outstanding
nort gage i ndebt edness secured by the vessel”. 46 U S.C. § 31325(a).
Upon default, the nortgagee may, inter alia, “enforce the preferred
nmortgage lien in acivil actioninrenf. 46 U S C 8§ 31325(b)(1).
When a vessel is sold to enforce either a preferred nortgage
lien or a maritinme lien, all clains in the vessel are term nated.
46 U. S. C. 8§ 31326(a). But, such termnated clains “attach[], in the
sane anmount and in accordance with their priorities to the proceeds

of the sale”. 46 U S.C. § 31326(h).’

6See al so Custom Fuel Servs., 805 F.2d at 568 (“[t]he primary
purpose of the Ship Mdrtgage Act is to induce private capital to
invest in shipping”); Equilease, 793 F.2d at 602 (“History shows
that the nmerchant marine industry was faltering in 1910; Congress
passed the Act in an attenpt to spur incentive for the financing of
shi powners by maki ng private i nvestnent in shipping nore attractive
than it had been.”); First Nat’|l Bank & Trust Co. of Escanaba v.
Ol Screwdive L. Mbore, 379 F. Supp. 1382, 1390 (WD. Mch. 1973)
(“Clearly the policy of the Ship Mdirtgage Act was to spur incentive
for the financing of shipowners in an effort to strengthen a
faltering nmerchant marine.”), aff’d, 521 F. 2d 1401 (6th G r. 1975).

'See al so Sheppard, 30 U S. (5 Pet.) at 710 (seanen’s wages
lien attaches to proceeds of vessel); Barlum 293 U S. at 35 (“on
foreclosure and sale in admralty, all pre-existing clains in the
vessel are to be held termnated and thereafter are to attach to
the proceeds of the sale”); Anmerican Bank of Wge Cains v.
Registry of Dist. Ct. of Guam 431 F.2d 1215, 1218 (9th G r. 1970)
(“The proceeds from the judicial sale of a vessel, or security
furnished in lieu thereof, are deened a jurisdictional substitute
for the vessel itself.”).
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A preferred ship nortgage “has priority over all cl ai ns agai nst
t he vessel (except for expenses and fees all owed by the court, costs
i nposed by the court, and preferred maritine liens)”. 46 U S . C 8
31326(b) (1) (enphasis added). And, of particular interest here, a
“preferred maritine lien” includes “a maritine lien on a vessel
for wages of the crew of the vessel”. 46 U . S.C. § 31301(5) (D). 1In
Kopac Int’l, Inc. v. MV Bold Venture, 638 F. Supp. 87, 90 (WD
Wash. 1986), the court reasoned that wages |liens were given priority
over a preferred ship nortgage “generally because these |iens nust
be favored to ensure that the vessel is kept noving in trade ...
[and such priority] serves indirectly to protect the nortgagee’s
i nterests because the nortgagee wants the vessel to operate”.

C.

For the precise factual context at issue, we have found no
cases applying the penalty wages statute and the Ship Mrrtgage Act.
The plain | anguage of the penalty wages statute inposes liability
only on the “master or owner”; the jurisprudence interpreting it
gives seanen a maritine lien against the vessel for such wages,
which attaches at the nonent earned wages are not tinely paid
pursuant to the statute; and the pl ain | anguage of the Ship Mortgage
Act gives wages liens preferred status, including priority over a
preferred ship nortgage. But, on sale of the vessel, can that
penal ty wages |ien be enforced agai nst the proceeds if they are | ess

than the anount secured by the preferred ship nortgage, so that no
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interest is then held by the owner, the entity liable under the
pl ai n | anguage of the penalty wages statute?

The district court agreed wth the Bank that penalty wages
Iiens are not enforceabl e agai nst the proceeds unl ess the owner has
an interest in themat the tinme of attenpted enforcenent of the
penal ty wages |ien. Because Gol den Lines’ indebtedness, secured by
the Bank’ s preferred ship nortgage, exceeded the sal e proceeds, the
court concluded that the seanen coul d not recover penalty wages from
t hem because Col den Lines had no interest in them

The seanen contend that, instead, the court shoul d have focused
on whet her the owner had an interest in the vessel at the tine the
penalty wages |lien attached; in other words, in the | anguage of the
statute’'s subpart (g), whether the owner had “sufficient cause” for
non- paynent of earned wages when they becane due. See 46 U S. C. 8§
10313(g).

As discussed, it is well-settled that a maritinme |ien “creates
an interest in the vessel, and the vessel itself, as an entity apart
fromits owner, may be seized and held liable to enforce the |ien”
Merchants Nat’'| Bank of Mbile v. Dredge Gen. G L. Gllespie, 663
F.2d 1338, 1345 (5th Cr. 1981), cert. dism ssed, 456 U S. 966
(1982). Justice Story stated in The Nestor, 18 F. Cas. 9 (D. M.
1831) :

The lien for seanmen’ s wages attaches ordinarily

on the ship during the voyage, although no
wages are strictly due until the end of the
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voyage. A sale of the ship, pending the
voyage, would not defeat this inchoate lien
and when the voyage was conpleted, the lien
woul d have rel ati on back to the comencenent of
t he voyage.

ld. at 14.

Subsequent cases are, of course, to the sane effect. See The
John G Stevens, 170 U S. at 117 (“a maritine lien is created as
soon as the claimconmes into being”); MCrea v. United States, 294
US 23, 32 (1935) (“[L]iability for double wages accrues, if at
all, fromthe end of the period within which paynent should have
been nade. It nust be determ ned by the happening of an event
within the period, failure to pay wages w t hout sufficient cause.”);
Equil ease, 793 F.2d at 602 (“[maritine] lien arises when the debt
arises”).

And, under our precedent, a penalty wages |ien has the sane
priority as a wages lien. Peterson, 331 F.2d at 48. The penalty
wages lien attached to the vessel when, w thout sufficient cause,
Golden Lines failed to tinely pay the wages.

Pursuant to the Ship Mdrtgage Act, that |ien was term nated by
the judicial sale of the vessel, 46 U S C 8§ 31326(a). But, it
attached to the sale proceeds, as a preferred maritine lien with
priority over the Bank’s preferred ship nortgage. 46 U.S.C. 88
31301(5) (D), 31326(b)(1).

Language i n several cases supports the seanen’s contention t hat

the owner’s interest in the vessel should be determnm ned when the

22



penalty wages lien attaches, rather than later, on attenpted lien
enforcenent. See Alier v. Sea Land Serv., Inc., 465 F. Supp. 1106,
1110 (D.P.R 1979) (“the essential spirit and purpose of the
[ penalty wages] statute is to financially punish the vessel, its
owner and/or its master, as the case nmay be, for the neglectfu

failure to pay wages” (enphasis added)); Peterson v. S.S. Wahcondah,
235 F. Supp. 698, 700 (E.D. La. 1964) (“lInherent in the | anguage of
the statute then is a pre-requisite that sonme fund exist out of
whi ch the owner or its agents coul d have paid the regul ar wages when
they becane due, or paid them sonetine thereafter” (enphasis
added)): see al so 1B BENEDI CT ON ADM RALTY, § 66, at 5-16 (“The vessel
owner will not have to pay double wages if, at the tinme wages are
due, the nmaster w thhol ds paynent for sufficient cause.” (enphasis
added)) .

On the other hand, it bears repeating that the penalty wages
statute inposes liability only on the vessel’s “master or owner”.
46 U.S.C. 8§ 10313(g) (“Wen paynent is not nade as provided under
subsection (f) of this section w thout sufficient cause, the naster
or owner shall pay to the seaman 2 days’ wages for each day paynent
is delayed.” (enphasis added)). Moreover, the purpose of the
statute is to coerce the naster or owner to pronptly pay seanen’s
wages, unless there is sufficient cause for non-paynent.

In support of its contention that penalty wages are not

recoverable fromthe sal e proceeds unl ess the owner has an i nterest
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i n those proceeds when seanen seek to enforce a penalty wages |ien,
rat her than when the lien attaches, the Bank relies heavily on the
Suprene Court’s opinionin Collie. There, seanen sought to recover
unpai d and penalty wages from sal e proceeds. Because the delay in
wages paynment was “due to the insol vency of the owner and t he arrest
of the vessel, subject to accrued clains beyond its value”, the
Court held the seanen were not entitled to penalty wages because
there was “sufficient cause” for the non-paynent of earned wages.
It reasoned:

The words “refuses or neglects to nake

paynment ... w thout sufficient cause” connote,
ei ther conduct which is in sone sense arbitrary
or wllful, or at Jleast a failure not

attributable to inpossibility of paynent. W
think the use of this |anguage indicates a
pur pose to protect seanen fromdel ayed paynents
of wages by the inposition of aliability which
is not exclusively conpensatory, but designed
to prevent, by its coercive effect, arbitrary
refusals to pay wages, and to induce pronpt
paynment when paynent is possible. Hence we
conclude that the liability is not inposed
regardl ess of the fault of the naster or owner,
or his retention of any interest in the vessel
from which paynent could be nade. It can
af ford no such protection and exert no coercive
force where delay in paynent, as here, is due
to the insolvency of the owner and the arrest
of the vessel, subject to accrued cl ai ns beyond
its value. Together these obstacles to paynent
of wages nmust be taken to be a sufficient cause
to relieve from the statutory liability....
O herwi se, it would not be i nposed on t he owner
directly or through his interest in the ship,
but only upon the lienors, who are neither
wthin the letter nor the spirit of the
statute.
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That the liability is not incurred where

the refusal to pay is in sone reasonabl e degree

morally justified, or where the demand for

wages cannot be satisfied either by the owner

or his interest in the ship, has been the

concl usion reached with practical unanimty by

the | ower federal courts...
281 U S at 55-56 (citations omtted; enphasis added). The
deci sions referenced by Collie are discussed infra.

Because the owner’s insolvency and the arrest of the vessel,
taken together, were held in Collie to constitute sufficient cause
for wages non-paynent, the subsequent above-enphasized statenent
that, otherw se, the penalty woul d be i nposed only on the |ienors,
is dictum Moreover, the above-enphasi zed statenent that “liability
[for penalty wages] is not incurred ... where the demand for wages
cannot be satisfied either by the owner or his interest in the
ship”, id. at 56, inplies that liability for penalty wages is
i ncurred when the wages denmand can be satisfied either by the owner
or his interest in the ship, i.e., when the owner does not have
“sufficient cause” for non-paynent of earned wages. All but one of
the cases cited by Collie support that inplication.?

Most of them held seanen were not entitled to recover penalty

wages because the owner or nmaster had sufficient cause for wages

8ne of the cited cases did not involve penalty wages. The
St. Paul, 77 F. 998 (S.D.N. Y. 1897) (seanen discharged before
comencenent of voyage entitled to recover conpensation in remfor
15 days, as provided in fornmer 46 U S.C. § 594).
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non- paynent, or delay in paynent. See Feldman v. Anerican Pal estine
Line, Inc. (The President Arthur), 25 F.2d 1002, 1003 (S.D.N.Y.
1926); The Trader, 17 F.2d 623, 626 (E.D.S.C. 1926); The Acropolis,
8 F.2d 110, 110 (E.D.N. Y. 1923) (holding that owner’s bankruptcy
constituted sufficient cause for non-paynent, but stating in dictum
that, because “the intent of the statute is to punish the refusa

or neglect of the master or owner, and is personal to theni,]

t heref ore subsequent |ienors should not have the fund to which they
must | ook for paynent depleted to pay a penalty which, if even
properly all owabl e, shoul d be paid by the naster or owner” (enphasis
added)); Villigas v. United States, 8 F.2d 300, 301 (E.D. N. Y. 1922);
The Sentinel, 152 F. 564, 565 (E.D.N. Y. 1907); The Amazon, 144 F.
153, 155 (WD. Wash. 1906); The Sadie C. Sumer, 142 F. 611, 612 (D.
Mass. 1905); The Express, 129 F. 655, 656 (S.D.N. Y. 1904); The
Ceorge W Wells, 118 F. 761, 763 (D. Mass. 1902); The Alice B.

Phillips, 106 F. 956, 956 (S.D.N. Y. 1901); The Gen. MPherson, 100
F. 860, 864 (D. Wash. 1900); The Wnonah, 29 F. Cas. 697, 701 (D.
Me. 1875).

In others, because non-paynent was held to be wthout
sufficient cause, penalty wages were allowed; but none of those
cases involved conpeting |liens agai nst vessel sale proceeds. See
Cerber v. Spencer, 278 F. 886, 889-90 (9th Gr. 1922); Burns v. Fred

L. Davis Co., 271 F. 439, 444 (1st Cr. 1921); Pacific Mail S. S. Co.
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v. Schmdt, 214 F. 513, 520 (9th G r. 1914), rev’'d, 241 U S. 245
(1916); The City of Montgonery, 210 F. 673, 676 (S.D.N Y. 1913).
Cf. The Lake Gal ewood, 21 F.2d 987, 988-89 (D. M. 1927) (although
mast er and owner had sufficient cause for delay in paynent, penalty
wages all owed because wages were not tendered unconditionally),
aff’d, 25 F.2d 1020 (4th Cr.), cert. denied, 278 U S. 637 (1928).
The only case cited in Collie that refused to allow penalty

wages recovery fromvessel sal e proceeds, without relying on finding
sufficient cause, is The Mdshulu, 276 F. 35 (N.D. Cal. 1921). The
court’s order allowed penalty wages; but, on entry, the court had
no know edge of other outstanding |iens against the proceeds.
Thereafter, the court disallowed the penalty wages, stating:

[NNeither the naster nor the owner has any

interest inthe fund nowin the registry of the

court resulting from the sale of the vessel

To allowthe penalties would be to transfer the

burden thereof fromthe master and owner to the

I i enhol ders and the nortgagee. This | do not

bel i eve was ever contenpl ated, or intended, by

Congress in enacting the statute in question.
ld. at 36. Thus, The Moshulu is the only case that supports the
Bank’s contention that, whether the owner has an interest in the
sale proceeds is the determnative factor, not whether there was
sufficient cause for wages non-paynent when they becane due.

The Collie dictum has been treated as persuasive in severa

cases. Nadle v. MV. Tequilla, 1973 AMC 909 (S.D.NY. 1973),

held that, because the sale proceeds were |less than the preferred
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ship nortgage lien, the penalty wages statute was “presunptively not
applicable, for the burden would fall ‘only upon the lienors who are
neither within the letter nor the spirit of the statute’”. I|d. at
912 (quoting Collie, 281 U. S at 56) (enphasis added).
Nevert hel ess, the court held the penalty wages clains in abeyance,
and referred the case to the magistrate judge to determ ne whet her
t he owner was solvent when the vessel was arrested, stating:

It nmay be, of course, that if the shipowner is
not insolvent recourse nmay be had against its
other assets by the preferred ship nortgagee
under his judgnent in personam |In that event
it may appear that the failure to pay wages was,
i ndeed, “w thout sufficient cause” and that the
remai ni ng proceeds fromthe sale of the vessel
woul d exceed the anount of the maritine liens
maki ng a portion available to the crew w t hout
i nposi ng the penalty on the |ienors.

The matter will, therefore, be referred to
[the magi strate] to take evidence and report on
the single issue of whether the owner ... was

solvent at the tinme of arrest and now has
avai l abl e assets to satisfy the claim of [the
nort gagee] and | eave enough for a penalty on
behal f of the wage clai mants.

| d. (enphasis added).

And, Ceorge v. Krano Ltd., 796 F. Supp. 1541 (E.D. La. 1992),
citing Collie, held the equitable ower of a vessel, which was the
parent corporation of the | egal owner and t he seaman’ s enpl oyer, was
not |liable for penalty wages. |d. at 1545-47. See al so SCHOENBAUM

ADM RALTY AND MARI TIME LAW Vol . 1, 8§ 6-4, at 248 (penalty wages statute

pl aces “obligations only on ‘the master or owner’ of a vessel, not
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other parties who may be involved such as |enders” (enphasis
added)) .

Several other post-Collie cases have refused to i npose penalty
wages liability on a party other than the owner or nmaster. I n
Cal dwell v. Solus Ccean Sys., Inc., 734 F.2d 1121 (5th Gr.), cert.
denied, 469 U S. 1019 (1984), cited by the district court, a seaman
brought an in personam action against his enployer to recover
penal ty wages. Qur court held that, because the enployer was
neither the owner nor nmaster of the vessel on which the seaman
served, he could not recover penalty wages fromthe enployer. Id.
at 1121. To the sane effect is Samv. Keystone Shipping Co., 913 F.
Supp. 514 (S.D. Tex. 1996), in which a seaman filed an in personam
action to recover penalty wages from his enployer, which managed,
for the vessel’s owner, the vessel on which the seaman served. The
court granted sunmary judgnent for the enployer, stating:

By its plain |anguage, the penalty wage
statute inposes liability only upon the vessel’s

owner or master. It does not inpose liability
upon the nmaster’s enployer or the injured
seaman’ s enpl oyer. ... Accordingly, the [sued

enpl oyer], who is neither the master nor the
owner of the vessel, as a matter of |aw cannot
be liable for penalty wages pursuant to ... the
pl ai n | anguage of the statute.

ld. at 515-16 (enphasis added). Contra Smth v. Western O fshore,
Inc., 590 F. Supp. 670, 674-77 (E.D. La. 1984) (seanen could not sue
non-enpl oyer vessel owner in personam for wages, but were entitled

to recover wages and penalty wages fromtheir enpl oyer in personam
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In Caparelli v. Proceeds of Freight, 390 F. Supp. 1345
(S.D.N Y. 1974), also cited by the district court, seanen asserted
an in rem cl aimagai nst freight proceeds and an in personam claim
agai nst the bank, which held a first preferred ship nortgage and was
clainmed to possess or control those proceeds; they al so sought | eave
to anmend their conplaint to assert a penalty wages cl ai magai nst the
bank. 1d. at 1347. 1In denying the requested anendnent, the court
st at ed:

[ The bank] was not a master or owner, but a
nort gagee. Plaintiffs concede that they have
found no case in which liability for double
wages has been applied to a nortgagee. Since

there appears no basis on which to hold [the
bank], as holder of a first preferred nortgage

on each of the vessels, |iable for penalty wages
..., [the seanen’s] notions to anend ... are
deni ed.

Id. at 1351 (enphasis added).®

As noted, the seanen nmaintain that, for determ ning whether
their penalty wages lien can be enforced agai nst the proceeds, the
district court should have focused on whether Golden Lines had

sufficient cause for wages non-paynent when due. |In support, they

°See also Chung, Yong Il, 774 F.2d at 1052 (“allowing a
shi powner to avoid penalty wages liability through a contract woul d
contravene the public policy inplicit in the statute”, which
“speaks in terns of assessing penalty wages against only a vessel
owner or a master”); Parcel Tankers, Inc. v. MT Stolt Luisa Pando,
787 F. Supp. 614, 621 (E.D. La. 1992) (finding sufficient cause for
al l eged wongful w thhol ding, but stating that nortgagee was not
Iiable for penalty wages because “[t] he statute places obligations
on ‘the master or owner’” (enphasis added)), aff’'d, 990 F.2d 827
(5th Gr. 1993), cert. denied, 510 U S. 1071 (1994).
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rely on the Suprene Court’s npbst recent case concerning the penalty
wages statute, Giffin v. Cceanic Contractors, Inc., 458 U S 564
(1982).

Giffin involved an in personamaction by a seaman agai nst the
vessel owner, which was also his forner enployer. The district
court found the owner’s refusal to pay earned wages was w thout
sufficient cause, but inposed the wages penalty only for the period
of nonpaynent during which the seanman was unenpl oyed.

The Suprene Court stated that the statute provided for paynent
of the wages penalty upon satisfaction of two conditions:

First, the master or owner nust have refused or

failed to pay the seaman his wages wthin the

periods specified. Second, this failure or

refusal nust be “w thout sufficient cause.”

Once these conditions are satisfied, however,

t he unadorned | anguage of the statute dictates

that the master or owner “shall pay to the

seaman” the suns specified “for each and every

day during which paynent is del ayed.”
ld. at 570 (enphasis in original). The Court thus concl uded that
district courts have no discretionto limt the period during which
the penalty is assessed, and that its inposition is nmandatory for
each day of delay unless further delay is justified by sufficient
cause. |d. at 574-75 & n.9, 577. Accordingly, the seaman recovered
over $300,000 for the owner’s delay in paying but $412.50 i n wages.
ld. at 574-75.

Giffinis not particularly helpful in resolving the issues in

this case, because, unlike the present in remaction, it was an in
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personamacti on agai nst the vessel owner. Moreover, unlike the case
at hand, it did not involve conpeting |iens against sale proceeds
insufficient to satisfy those |iens.

Based on the facts at hand, and our exhaustive review of the
statutes and related jurisprudence, the district court held
correctly that the penalty wages statute’s plain | anguage precl udes
enforcenent of the penalty wages liens at issue against the sale
proceeds. The statute inposes liability for such wages only on the
vessel master or owner. Its purpose is to coerce themto pronptly
pay seanen’s wages. Wien, as here, sale proceeds are insufficient
to satisfy all of the |iens against the vessel, the owner has no
interest in those proceeds. Therefore, because it has no interest,
it has no proceeds against which the lien can be enforced.
Concomtantly, the purpose of the statute is not furthered by
enforcing a penalty wages |ien against such sal e proceeds.

To enforce the |ien against proceeds in which the owner has no
interest would be to act contrary to the plain |anguage of the
statute. As discussed, seanen, “wards of admralty”, have received
favored treatnment from Congress, and | egislation enacted for their
benefit is to be liberally construed in their favor. But, when
interpreting | egislation, we nust always seek to give effect to the
pl ai n | anguage chosen by Congress. E.g., Giffin, 458 U S at 570
(“[o]Jur task is to give effect to the will of Congress, and where

its will has been expressed in reasonably plain terns, that | anguage
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must ordinarily be regarded as concl usive” (internal quotation marks
and citation omtted)).

And, we al so nmust assune that Congress knew what it was doi ng
when it selected the objects for penalty wages liability. Lien |aw
regardi ng seanen’s wages had been established | ong before enact nent
of the first penalty wages statute in 1872. E.g., The Nestor, 18 F.
Cas. at 14. Accordingly, we nust presune that Congress was aware of
that well-settled | aw when it nmade the policy decision to nake only
the owner and nmaster liable for such wages. See Keene Corp. V.
United States, 508 U. S. 200, 212 (1993) (Congress is presuned to be
aware of settled judicial interpretations). Had Congress desiredto
allow enforcenent of penalty wages |iens against vessel sale
proceeds, when neither the owner nor the master has an interest in
t hose proceeds, it easily could have said so. E.g., Humana, Inc. v.
Forsyth, 525 U.S. 299, 309 (1999).

L1l
For the foregoing reasons, the partial summary judgnent is

AFFI RVED.
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DENNI'S, G rcuit Judge, dissenting.

Because | believe that the district court erred in granting the
Bank of Scotland’s notion for partial summary judgnent, |
respectfully dissent.

On April 22, 1998 the seanen for the MV MARIA filed suit in
Loui si ana state court agai nst Gol den Li nes Shi pping, Inc., the owner
of the vessel, and Kosmas Marine Line, Inc., the manager of the
vessel, for wunpaid wages. The state court issued a wit of
attachnment and the MV MARI A was sei zed by the sheriff on April 22.
The Bank of Scotl and, hol der of a preferred nortgage |ien on the MV
MARI A, also filed suit in April 1998 in federal court to forecl ose
its nortgage on the vessel. An arrest warrant issued by the
district court was served on the vessel on April 29, 1998. The
followng nonth, Golden Lines Shipping and Kosmas Marine Line
renoved the seamen’s suit to federal court. The two causes of
action were consolidated and the seamen intervened in the federal
action.

The Bank of Scotland subsequently purchased the vessel at an
auction conducted by the United States Marshal for $3.7 mllion, an
anount | ess than the outstanding debt secured by the nortgage.

According to the Bank of Scotland, the seanen’s maritine liens for
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back wages and penalty wages were subordinate to its nortgage lien
and woul d not be pai d because the sal e proceeds were insufficient to
satisfy the nortgage lien. Although the district court determ ned
that the seanen’s maritinme |iens were not subordi nate to the Bank of
Scotland’ s preferred nortgage lien, the district court also ruled
that the maritine lien for penalty wages was not enforceabl e agai nst
the proceeds of the vessel sal e because the owner had no interest in
the vessel or the proceeds after the auction sale. The district
court based its decision on the penalty wage statute which states,
in pertinent part, that “[w hen paynent is not nade as provi ded

W t hout sufficient cause, the nmaster or owner shall pay to the
seaman 2 days’ wages for each day paynent is delayed.” 46 U S.C. 8§
10313(g). Based on the |language in the penalty wage statute, the
district court refused to enforce the seanen’s maritine |lien against
the sale proceeds because neither the master nor owner had an
interest in the proceeds.

The seanen contend that they have a maritine lien which is
superior to the Bank of Scotl and’ s nortgage |ien based upon the ship
nortgage act. The ship nortgage act does not limt liability for
maritime liens to a vessel’s owner or master. Rather, it states
that when a vessel is sold to enforce a preferred nortgage lien al

clains in the vessel existing on the date of the sale are
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t erm nat ed. See 46 U. S.C. § 31326(a). These term nated clains
“attach[], in the sane anmount and in accordance wth their
priorities to the proceeds of the sale”, 46 U S C 8§ 31326(b)

except that preferred maritinme liens have priority over a preferred
ship nortgage. Preferred maritinme liens include “a maritine |ien on
a vessel . . . for wages of the crew of the vessel.” 46 U S. C 8§
31301(5)(D). A penalty wage |lien has the sane priority as a wages

lien. See Collie v. Fergusson, 281 U S. 52, 54 (1930; Peterson v.

S.S. Wahcondah, 331 F.2d 44, 48 (5" Cir. 1964).

In addition to the penalty wage statute, the district court
cited two cases in determning that penalty wages should not be
assessed against a party that is neither the owner nor the master of
a vessel. Both cases are distinguishable from the facts of the

present appeal. In Caldwell v. Solus Ocean Systens, Inc., 734 F. 2d

1121, 1122 (5™ Cir. 1984), a Sol us enpl oyee who worked on a vessel
that Solus chartered brought suit against Solus pursuant to the
penalty wage statute. The court determ ned that the penalty wage
statute did not extend to an enployer. See id. (“Because it is
undi sputed that Solus was not the master or the owner of the vessel
on which Caldwell was enployed, but was Caldwell’s enployer, the
sole issue before us is whether section [10313] extends to

“enpl oyers’ as well as those parties enunerated in the statute. W
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hold that it does not.”). Li kewi se, Caparelli v. Proceeds of

Freight, 390 F. Supp. 1345 (S.D.N. Y. 1974) did not state that
seanen were not entitled to assert their maritine lien for penalty
wages agai nst the proceeds fromthe sale of a vessel. The district
court refused to allow the seanen to anend their pleadings to state
a cause of action for penalty wages under 46 U S.C. 8596 [nhow
810313] directly against a ship nortgagee because the statute does
not grant a cause of action against the holder of a nortgage on a
vessel, rather than a vessel owner or nmaster. See id. at 1351.

The majority opinion attenpts to justify the result of the
district’s court judgnent on the ground that the seanen are limted
to a suit in personamto satisfy their maritine lien. However, it
is well established that seanen nmay seek to satisfy their |liens by
both in rem and personam proceedi ngs:

[Mariners’ wages, salvage, freight and bottonry are

maritime causes of action [and] the court of admralty has

jurisdiction and may use any of its appointed nodes to

give the party any renedy to which the law entitles him

The substratumof the actionis the liability of one party

to respond to another and the court may enforce it agai nst

the person, or against a particular portion of his

property, or against his property generally, as the |aw

may have provided the right. |If the claim which is the

cause of action, be, by law, alien upon a vessel, her

cargo, freight, the proceeds of the sane, or the remants

and surplus thereof, the court may enforce that lien by a

suit inrem or, wthout reference to the |lien may conpel

the party hinself to pay the demand. Renedies in rem and
i N personam nmay co-exi st or one may be i ndependent of the
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other, e.g., a right of action in personam nay be
recogni zed where no lien is given by the maritine |aw

2 BENEDICT ON ADM RALTY § 25, at 2-18 (1999). Hence, the seanen are not
limted to a suit in personam to satisfy their maritine lien.
Whet her the proceeding is in remor in personam has no bearing in
our determ nation of whether the seanen’s maritine lien has priority
over the Bank of Scotland s nortgage lien followi ng the sale of the
vessel

Since the in renmlin personam di stinction does not resolve the
merits of this case, the court nust analyze the terns of the penalty

wage statute and the ship nortgage act. Equi l ease Corp. v. MV

SAMPSON, 793 F.2d 598 (5'" Cir. 1986), discussed the history of the

ship nortgage act. Equilease Corp. states, in pertinent part:

The federal maritinme lien is a unique security device,
serving the dual purpose of keeping ships noving in
comerce while not allowing themto escape their debts by
sailing away. The lien is a special property right in the
vessel, arising in favor of the creditor by operation of
| aw as security for a debt or claim The lien arises when
the debt arises, and grants the creditor the right to
appropriate the vessel, have it sold, and be repaid the
debt from the proceeds. Thus the maritinme lien my be
defined as a property right that adheres to the vessel
wherever it may go. Such a lien has been held to foll ow
the vessel even after it is sold to an i nnocent purchaser.
The maritime lien is a lien on the vessel, “and only
indirectly, inasnuch as it conflicts wth the owner’s
rights in the vessel, it is connected with the owner.”
The maritinme lien concept thus sonewhat personifies a
vessel as anentity with potential liabilities independent
and apart fromthe personal liability of its owner

The Act provides a right to a federal maritine lien to
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“any person furnishing repairs, supplies, ... or any other
necessaries, to any vessel ....” . . . Necessaries are the
t hi ngs that a prudent owner woul d provide to enable a ship
to perform well the functions for which she has been
engaged. These “things” may be noney, |abor and skill,
and personal services as well as materials.

ld. at 602-03 (internal citations omtted). Thus, there is a
di stinction between the creation and the enforcenent of a maritine

I'ien. See also The Nestor, 18 F. Cas. 9, 14 (C.C.D. M. 1831),

whi ch states, in pertinent part:

| f seanen’s wages were by the contract not payable unti

ten days after the voyage was conpleted, it would not

disturb the lien on the ship for those wages. The lien

has in all such cases an inchoate existence from the

monment of the contract, and attaches sub nodo on the ship.

The lien for seanen’s wages attaches ordinarily on the

shi p during the voyage, although no wages are strictly due

until the end of the voyage. A sale of the ship, pending

t he voyage, woul d not defeat this inchoate |lien; and when

the voyage was conpleted, the |lien would have relation

back to the comencenent of the voyage.

By furnishing their |abor and personal services to the MV
MARI A, the seanen were entitled to a maritime |ien which was created
by operation of |aw when their wages were due and payable. This
lien “followed] the vessel even after it [was] sold to [the Bank of
Scotl and]. Based upon the plain | anguage of the ship nortgage act,
the seanen’s penalty wage lien attached to the proceeds from the
sale of the vessel as a preferred maritinme lien with priority over

the Bank of Scotland' s preferred ship nortgage. See 46 U. S.C. 8§

31326(b)(1). Thus, the district court erred in ruling that the
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seanen’s maritinme lien for penalty wages was not enforceabl e agai nst
t he proceeds of the vessel.

The seanmen’s maritine lien for penalty wages, in excess of $6.8
mllion, exceeds the lien for their unpaid wages of $260,618. In

Giffin v. QOceanic Contractors, Inc., 458 U S. 564 (1982), the

petitioner was entitled to nore than $300,000 in penalty wages as a
result of the inproper withholding of $412.50 by the vessel owner.
The vessel owner argued that aliteral interpretation of the penalty
wage statute “would produce an absurd and unjust result which
Congress could not have intended.” Giffin, 458 U S. at 574. The
Suprene Court rejected this argunent, stating that:
In refusing to nullify statutes, however hard or
unexpected the particular effect, this Court has said:
“Laws enacted with good intention, when put to the test,
frequently, and to the surprise of the | aw naker hinself,

turn out to be mschievous, absurd or ot herw se
obj ectionable. But in such case the renedy lies with the

| aw maki ng authority, and not with the courts.” . . . It
is enough that Congress intended that the |anguage it
enacted would be applied as we have applied it. The

remedy for any dissatisfaction with the results in
particular cases lies wth Congress and not with this

Court . . . As we explained earlier, a condition to the
i nposition of the wage penalty is a finding that the del ay
in paynent is “wthout sufficient cause.” To the extent

that the equities of the situation are to be considered,
they bear on that finding, and not on the cal cul ati on of
the penalty period once that finding has been nade.

ld. at 575-77 (internal citations omtted).
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In addition, neither the majority opinion nor the district
court considered whether there was a genuine issue as to the
material fact of the owner’s insolvency when the unpai d wages began
to accrue and the seanmen’s maritinme lien attached to the owner’s
vessel . The seanmen raised a genuine issue of material fact
concerning the solvency of the vessel owner that should have
permtted the case to go to trial.

A district court's decision to grant or deny summary j udgnment
is reviewed de novo, applying the sane criteria enployed by the

trial court in the first instance. See Burge v. Parish of St.

Tammany, 187 F.3d 452, 464 (5" Cr. 1999). Summary judgnent is
proper when the pl eadi ngs, depositions, adm ssions, and answers to
interrogatories, together with affidavits, denonstrate that no
genui ne i ssue exists as to any material fact and that the novant is
entitled to judgnent or partial judgnent as a matter of law.  See

Fed.R Cv.P. 56(c); Burns v. Harris County Bail Bond Bd., 139 F.3d

513, 517-18 (5'" Cir. 1998). W view all facts in the |ight npst
favorable to the non-novant and draw all reasonable inferences in

t he non-npbvant’s favor. See Col eman v. Houston | ndep. Sch. Dist.,

113 F.3d 528, 533 (5'" Cr. 1997). If the non-novant sets forth

specific facts in support of allegations essential to her claim a
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genui ne issue of material fact is presented and sunmary judgnent is
i nappropriate. See id.

Seanen nust be paid their wages within 24 hours after the cargo
has been discharged or wwthin four days after the seanen have been
di scharged. See 46 U . S.C. § 10313(f). |If the seanen do not receive
their wages “w thout sufficient cause, the master or owner shall pay
to the [seanen] 2 days’ wages for each day paynent is delayed.” 46
U S C 8§ 10313(g). The Suprenme Court discussed the requirenents for
paynment of delay wages in Giffin. Two conditions nust be satisfied
before seanen are entitled to del ay wages:

First, the master or owner must have refused or failed to

pay the seaman his wages within the periods specified.

Second, this failure or refusal nust be “wthout

sufficient cause.” Once these conditions are satisfied,

however, the unadorned | anguage of the statute dictates

that the master or owner “shall pay to the seaman” the

suns specified “for each and every day during which

paynent is delayed.” The words chosen by Congress, given

their plain neaning, |eave no room for the exercise of

di scretion either in deciding whether to exact paynent or

i n choosing the period of days by which the paynent is to

be cal cul at ed.

Giffin, 458 U S. at 570.

In determning the seanen’s entitlenent to delay wages, the
district court should not consider whether there was sufficient
cause for delay in paynent after a suit has been filed. Rat her ,

“I'tability for double wages accrues, if at all, fromthe end of the

period within which paynent should have been nade.” MCrea V.
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United States, 294 U. S. 23, 31-32 (1935). The nere fact of late

paynent of wages does not entitle the seanen to delay wages,
however . If wages are not paid in a tinely fashion “due to the
i nsol vency of the owner and the arrest of the vessel”, the owner has

shown sufficient cause for nonpaynent and is relieved of statutory

liability for delay wages. Collie v. Ferqgqusson, 281 U S. 52, 56
(1930).

The district court had evidence that the seanen were not paid
inatinely fashion and that the owner did not have sufficient cause
for nonpaynent of wages when the wages were owed. The seanen
i ntroduced evidence that they were not paid wages on two occasi ons,
March 24, 1997 and April 20, 1998. They al so produced audited
financial statements for the MV MARI A stating that the vessel’s
profit in 1997 was $113, 000. Based upon these financial statenents,
t he seanen argue that the owner was not insolvent on March 24, 1997
when they should have received their wages. The Bank of Scotl and
arrested the MV MARIA on April 29, 1998 to foreclose on its
nortgage. Thus, the evidence indicates that on March 24, 1997, one
of the dates when wages were owed to the seanen, the owner of the
vessel was not insolvent and the MV MARI A had not been arrested
At that time, the seanen’s maritine lien attached and the owner had

an interest in the vessel. The owner failed to show sufficient
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cause for nonpaynent and has not been relieved of statutory
liability for delay wages according to Collie.

The district court failed to analyze the requirenents for
paynent of del ay wages and m stakenly considered the insolvency of
the vessel owner at the tinme of the sale as being crucial, not when
the maritinme lien attached upon the penalty wages becom ng due and
payable to the seanen. Based upon these shortcom ngs, | would
REVERSE t he judgnent of the district court and remand the case for

atrial on the disputed material issues of fact.
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