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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30146

BUFORD ANTHONY DUPUY,
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

January 24, 2000
Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this pro se, successive habeas petition, considered
pursuant to the applicable standards prior to those i nposed by the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),
primarily at issue is whether the district court abused its
discretionin determ ning that the chall enged reasonabl e doubt jury
instruction was not prejudicial for abuse of wit purposes. The

other clains were also treated simlarly. W AFFIRM






Buf ord Anthony Dupuy’s 1974 conviction for second-degree
murder and |ife-sentence were affirmed i n Decenber 1975. State v.
Dupuy, 319 So.2d 299 (La. 1975).

Dupuy’s first federal habeas petition, filed in 1977,
cont ended: (1) that the evidence seized during clained
unconstitutional searches of his residence should have been
excluded; (2) that he was not allowed to examne certain
prosecution evidence; and (3) that he had received an unfair trial,
based on clained prejudicial remarks by the prosecutor. The
petition was dism ssed, on the nerits, in 1979. Qur court denied
a certificate of probable cause (CPC) in August 1982.

Dupuy’s second, successive petition was filed on 12 April
1996, approximately two weeks before AEDPA becane effective. He
raised seven new clains for relief: (1) that the use of his
confession violated the Fifth, Sixth, and Fourteenth Anmendnents;
(2) that the evidence was insufficient to convict him (3) that he
recei ved i neffective assi stance of counsel; (4) that the reasonabl e
doubt and specific intent instructions violated the Fourteenth
Amendnent ; (5) that wonmen were unconstitutionally excluded fromthe
grand and petit juries; (6) that the State suppressed evidence in
violation of Brady v. Maryland, 373 U S. 83 (1963); and (7) that
his sentence was illegal.

Pre- AEDPA, raising a newclaimin a subsequent habeas petition

constitutes an abuse of the wit, unless the petitioner can



denonstrate both cause for not raising the claimin the first
petition and actual prejudice if the claimis not considered; if he
fails to do so, the court may still reach the nerits in order to
prevent a “fundanental m scarriage of justice”. MU eskey v. Zant,
499 U. S. 467, 494 (1991).

Pretermtting whether Dupuy had shown cause, the nmgistrate
j udge determ ned t hat Dupuy woul d nei ther be prejudiced, nor suffer
a fundanental m scarriage of justice, and, therefore, recommended
that the wit be dism ssed, pursuant to Rule 9(b) of the Rules
Governi ng Section 2254 Proceedings in the United States District
Courts.

The district court adopted the magi strate judge’'s report and
recommendati on, except for the claimconcerning Dupuy’ s sentence.
For it, the court concluded that the sentence was illegally | enient
and that, therefore, Dupuy had not been prejudiced. The petition
was dismssed with prejudice, as an abuse of the wit.

1.

As in district court, Dupuy proceeds pro se. Because his
second habeas petition was filed prior to AEDPA, pre-AEDPA habeas
| aw applies. Lindh v. Miurphy, 521 U S. 320 (1997). Neverthel ess,
the district court granted an AEDPA certificate of appealability
(CA) for four of the seven clains. A COA is the substantive
equi val ent of a pre- AEDPA CPC, Bl ankenship v. Johnson, 118 F. 3d

312, 315 & n.2 (5th Gr. 1997); but, when a pre-AEDPA CPC is



granted, we consider all of the clains raised in the petition
Sherman v. Scott, 62 F.3d 136, 138-39 (5th Cr. 1995), cert.
denied, 516 U S. 1093 (1996). (Accordingly, our court permtted
Dupuy to file a supplenental brief covering the issues for which
the district court had not granted a COA.)

As noted, a federal habeas petitioner is required to raise al
issues in the first petition; a subsequent, pre-AEDPA petition
raising new issues is subject to dismssal for abuse of wit
pursuant to Rule 9(b). Rodri guez v. Johnson, 104 F.3d 694, 696
(5th Gr.), cert. denied, 520 U S. 1267 (1997). Once the State has
met its burden of pleading such abuse, the petitioner nust show
either cause and prejudice concerning the failure to plead the
issue in the first petition, or a fundanental m scarriage of
justice. |d. at 697.

We review an abuse of writ dismssal for abuse of discretion.
ld. at 696. As did the district court, instead of |ooking to cause
vel non, we examne Dupuy’s clains to determ ne either actua
prejudi ce or a fundanental m scarriage of justice vel non.

{3

To show prejudi ce, Dupuy nust denonstrate, “not nerely that
the error at his trial created a possibility of prejudice, but that
they worked to his actual and substantial disadvantage, infecting
his entire trial with error of constitutional dinmensions”. United

States v. Frady, 456 U S 152, 170 (1982). Simlarly, a



m scarriage of justice occurs only in those “extraordinary
i nstances when a constitutional violation probably has caused the
conviction of one innocent of the crine”. MU eskey, 499 U. S at
494,

For starters, in reviewwng for actual prejudice or a
fundanental m scarriage of justice, we reject Dupuy’s objections
concerning the procedure enployed by the district court for this
Rule 9(b) question: (1) that by analyzing Dupuy s substantive
issues in the Rule 9(b) context, he has been held to a higher
standard of review, (2) that there are unresolved factual issues
regardi ng the state court suppression hearing which shoul d not have
been resol ved wi t hout an evidentiary hearing; (3) that the district
court erroneously relied on an uncertified state court record; (4)
that the State’'s answer was served on him w thout copies of the
attached exhibits, and the district court failed to rule on his
nmotion to have the State provide himthose exhibits; (5) that an
unresol ved factual dispute remains; and (6) that the district
court’s order, that no further notions would be entertai ned while
the Rule 9(b) issue was pending, prohibited him from conducti ng
di scovery and prosecuting his habeas petition. In sum the
procedure enpl oyed by the district court for this Rule 9(b) matter

was proper.



For Dupuy’s claim that the reasonable doubt and specific
intent instructions were unconstitutional, we review a chal |l enged
instruction to determ ne whether it so infected the entire tria
that the resulting conviction violated due process, not nerely
whether it is undesirable, erroneous, or even universally
condemmed. Rodriguez, 104 F.3d at 699 n. 8.

1
The reasonabl e doubt instruction provided:

A reasonabl e doubt is a fair doubt based upon
reason and common sense and arising from a
state of the evidence. It is a doubt that you
can give a reason for. It is rarely possible
to prove anything to an absolute certainty.
Proof beyond a reasonabl e doubt is such as you
would be willing to rely and act upon in the
most inportant of your own affairs. A
defendant is never to be convicted on nere
suspi ci ons or conjectures. A reasonabl e doubt
may arise not only fromthe evidence produced
but also froma |lack of evidence. Since the
burden is always on the prosecution to prove
the accused guilty beyond a reasonabl e doubt
of every essential elenent of the crine
charged, a defendant has the right to rely
upon the failure of the prosecution to
establish such proof. A defendant may al so
rely wupon evidence brought out on cross
exam nation of a witness for the prosecution.
The | aw never inposes upon a defendant in a
crim nal case, the burden or duty of producing
any evidence. A reasonabl e doubt exists in
any case when after careful and inpartial
consideration of all the evidence in the case,
the jurors do not feel convinced to nake [sic]
a noral certainty that the defendant is guilty
of the charge against him

(Enphasi s added.)



Dupuy contends that the “noral certainty” | anguage suggests a
hi gher | evel of doubt than that —reasonable doubt —required for
acquittal, citing Cage v. Louisiana, 498 U S. 39 (1990). There,

the Court held that the charge

equated a reasonable doubt wth a “grave
uncertainty” and an “actual and substanti al
doubt,” and stated that what was required was
a “noral certainty” that the defendant was
guilty. It is plain to us that the words
“substantial” and *“grave,” as they are
comonl y under stood, suggest a higher degree
of doubt than is required for acquittal under
t he reasonabl e- doubt standard.

Id. at 41.
Victor v. Nebraska, 511 U S 1 (1994), nodified Cage. The
three phrases were still disapproved; accordingly,
trial courts nust avoid defining reasonable
doubt so as to lead the jury to convict on a
| esser showing than due process requires.
[But, for the] <cases J[under review, we
concl ude that taken as a whole, t he

instructions correctly conveyed the concept of
reasonabl e doubt to the jury.

Id. at 22.
Thereafter, in Schneider v. Day, 73 F.3d 610, 611 (5th Cr.
1996), for exanple, our court held that the reasonable doubt

instruction at issue there, which enployed an actual and
substantial doubt”, “a serious sensible doubt as such you could
give a good reason for”, and “a noral certainty”, was acceptable.

In so doing, our court applied Victor, and held “that there is no



reasonabl e |likelihood that the jury ... applied the instruction in
a way that violated the Constitution”. 1d. at 611.
Hunmphrey v. Cain, 138 F.3d 552 (5th Gr.)(en banc), cert.

deni ed, u. S. , 119 S. C. 348, and cert denied, _ US |

119 S. C. 365 (1998), adopted the panel opinion, 120 F.3d 526
(1997), concerning, inter alia, whether the defendant was
prejudi ced by the reasonable doubt instruction. The instruction
provi ded, at the end, that the jury “could acquit only if it had a
serious doubt, for which you could give good reason”; it earlier
enpl oyed the terns “substantial doubt”, “grave uncertainty”, and
“noral certainty”. The requirenent that a juror had to have a
“serious doubt, for which [he] could give a good reason”, in
conjunction with the di sapproved phrases, was held to violate due
process. See Humphrey, 120 F.3d at 530 (panel opinion). But ,
Hunphrey expressly did not consider whether the “give good reason”
requi renent, alone, was violative of due process. 1d. at 531.

Dupuy’s reasonabl e doubt instruction contains favored and

di sfavored phrases. O course, it is not the use of a single
phrase that determ nes  whet her a jury i nstruction IS
unconstitutional; instead, the instruction is exam ned as a whol e.

Victor, 511 U S at 22.
Dupuy’s instruction required jurors to be able to articul ate
a “good reason” and had one of the disfavored Cage phrases (“noral

certainty”). But, otherwise, the instruction has far |ess



di sfavored |anguage than in Hunphrey; and, additionally, the
instruction has further «clarifying Ilanguage to assist in
determ ni ng reasonabl e doubt vel non. Hunphrey, 120 F.3d at 533
(di scussi ng why Schnei der and ot her cases, faced with “good reason”
phrase held instruction not unconstitutional, because not faced
with all the other disfavored phrases as in the Hunphrey
instruction). Moreover, the “good reason” requirenent is placed
much earlier in the instruction and given far |ess enphasis.
Finally, Hunphrey was not a successive petition/abuse of wit
situation, as is the case at hand.

We conclude that the district court did not abuse its
discretion in holding that Dupuy has not shown the requisite
prejudice resulting from the instruction. For exanple, unlike
Hunmphrey, as discussed infra, this is not a “close case” as to
guilt or innocence. |d.

2.
The specific intent jury instruction provided:
As a general rule it is reasonable to infer
that a person ordinarily intends all the
natural and probable consequences of acts
knowi ngly done or knowingly omtted by him
So, unless the evidence in this case | eads the
jury to a different or contrary concl usion,
the jury may draw the inference inplied and
find that the accused intended all the natural
and probabl e consequences which one standing
in like circunmstances and possessing |ike
know edge shoul d reasonably have expected to

result from any act knowngly done or
knowi ngly omtted by the accused.

- 10 -



Dupuy contends that this instruction created a presunption of
intent, prohibited by Sandstrom v. Mntana, 442 U.S. 510, 515
(1979). It held that the phrase “the | aw presunes that a person
intends the ordinary consequences of his voluntary acts” created
such a prohibited presunption. Id.

Here, the instruction provided for an all owabl e i nference; it
did not create the prohibited presunption. Accordingly, the court
did not abuse its discretion in determning that Dupuy has not
denonstrated prejudice.

B

Dupuy asserts that his due process rights were violated
because his confession was elicited in violation of the Fifth and
Si xt h Amendnent s.

Dupuy must denonstrate that his confession was not voluntarily
given and that, for this abuse of wit inquiry, the district court
abused its discretion in determning that he was not prejudiced.
“[Tl]he ultimte question whether, under the totality of the
circunstances, [a] chall enged confession was obtained in a manner

conpatible with the requirenents of the Constitution is a matter

for independent federal determnation.” Miniz v. Johnson, 132 F. 3d
214, 219 (5th Cir.), cert. denied, . US.__, 118 S.C. 1793
(1998) (citationomtted). “Subsidiary factual questions, however,
are entitled to a presunption of correctness”. 1d. at 219.



1

After Dupuy’'s arrest, he was interrogated at the sheriff’'s
of fice, beginning with the Sheriff asking Dupuy whet her he knew hi s
rights. Dupuy responded that he did, and then admtted killing
Normand in a “tussle”. (At trial, Dupuy s defense was based upon
Nor mand being accidentally shot during a “tussle”. Dupuy, 319
So.2d at 301.)

Dupuy’s notion to suppress the confession, because he had not
been advised of his rights, was denied. At the hearing on that
nmotion, a Deputy Sheriff testified that he could not renenber if
Dupuy had been read his rights pre-interrogation. Another Deputy
testified that, when he arrested Dupuy, he read him his rights;
that initially, Dupuy stated that he did not understand; that he

then reread those rights to Dupuy; and that, Dupuy stated that he
under st ood.

Moreover, at the sheriff’s office, prior to the interrogation,
Dupuy signed a nmenorandum waiving his rights. Additionally, the
Sheriff testified that he

tol d [ Dupuy], of course, that we were there to
talk to himand that we were going to read him
his rights or tell himhis rights and that’s
when he told us we didn’t have to. That they
had al ready been read to him And, he al ready
knew his rights and that we didn't have to
tell himhis rights.
The magi strate judge noted that Dupuy had not offered any

evidence to denonstrate that he had not waived his rights, and,
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accordingly, determned that Dupuy failed to overcone the
presunption of correctness that attaches to state-court fact
fi ndi ng. See Mann v. Scott, 41 F.3d 968, 976 (5th Cr. 1994),
cert. denied, 514 U S 1117 (1995). In sum Dupuy has not
denonstrated prejudice. Therefore, there was no abuse of
di scretion by the district court.

2.

Citing Edwards v. Arizona, 451 U S. 477, 487 (1981), Dupuy
mai ntai ns that he requested counsel imediately after his arrest,
and should not have been interrogated w thout counsel being
present. Dupuy’s conviction, however, becane final prior to
Edwards. To the extent that Edwards created a new per se rule, it
does not apply retroactively to cases on collateral review  See
Solemv. Stunes, 465 U. S. 638, 650 (1984).

The pre-Edwards rule was that States could not secure
“crimnal convictions through the use of involuntary confessions
resulting fromcoercive police conduct”. Self v. Collins, 973 F. 2d
1198, 1205 (5th Gir. 1992), cert. denied, 507 U S. 996 (1993).
Dupuy has not denonstrated an abuse of discretion by the district
court’s concluding that the adm ssion of the confession did not
work to his “actual and substantial disadvantage, infecting his
entire trial with error of constitutional dinensions”. Mirray v.

Carrier, 477 U S. 478, 493 (1986).



C.

Dupuy next rai ses a sufficiency challenge regarding his intent
to kill Normand. For such a claim we consider whether, view ng
the evidence “in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents of
the crinme beyond a reasonabl e doubt”. Jackson v. Virginia, 443
U s 307, 319 (1979). This standard is applied with “explicit
reference to the substantive elenments of the crimnal offense as
defined by state law'. 1d. at 324 n.16. Under Louisiana | aw, the
el enents of second degree murder are (1) the killing of a human
being; and (2) that defendant had the specific intent to kill or
inflict great bodily harm LA Rev. STAT. ANN. 14: 30. 1.

Specific crimnal intent is “that state of m nd which exists
when the circunstances indicate that the offender actively desired
the prescribed crimnal consequences to follow his act or failure
to act”. State v. WIllianms, 714 So.2d 258, 263 (La. App. 5 Gr.
1998) (citation omtted). Specific intent is a question of fact
which may be inferred from the circunstances and actions of the
defendant. 1d. at 263.

Dupuy admtted killing Normand. He had Jesse Bordel on throw
Normand’ s body into a bayou. Dupuy drove to another |ocation and
threw the gun into the bayou. Normand had been hogtied and shot in
the back of the head. Normand | eft a note saying “If | get killed,

it’s Anthony Dupuy, that didit.”
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Qobvi ously, the evidence is sufficient for a reasonable juror
to find, beyond a reasonable doubt, that Dupuy intended to kil
Normand. The district court did not abuse its discretion.

D

Relying on Taylor v. Louisiana, 419 U S. 522 (1975), Dupuy
contends that he was prejudi ced because wonen were systematically
excluded fromgrand and petit juries. In Daniel v. Louisiana, 420
US 31 (1975), the court held that Taylor would not be applied
retroactively to “convictions obtained by juries enpaneled prior to
the date of that decision”. Id. at 32. Dupuy s grand and petit
juries were enpaneled prior to Tayl or.

E

Dupuy asserts that police reports were withheld fromhimin
vi ol ation of Brady. To establish such a viol ation, Dupuy nmust prove
that the State withheld evidence; that it was favorable; and that
it was material to the defense. E. g., Little v. Johnson, 162 F. 3d
855, 861 (5th Gir. 1998), cert. denied, ___US __ , 119 S.Ct. 1768
(1999).

Dupuy maintains that the police report would have shown (1)
that Normand’s fingerprints were found in Dupuy’s hone; (2) that
Nor mand was not Kkidnaped; (3) that a table in Dupuy’s honme was
damaged and that bl ood sanpl es matching Nornmand s bl ood type were
found in Dupuy’s honme; and (4) that there was evidence that would

have supported Dupuy’s testinony that Normand had been accidentally
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killed. During post conviction proceedings in 1992, 17 years after
his conviction, a police report was furnished to Dupuy in response
to a discovery request. Dupuy contends that there are other police
reports that were not provided to him however, he has not
denonstrated that they are in existence. The State responded that
all such records were delivered to Dupuy.

Dupuy di d not denonstrate that the reports were withheld from
him Accordingly, the district court did not abuse its discretion.
F

Dupuy clains that he was illegally sentenced by the tria
court, because his sentence failed to specify that he woul d not be
eligible for parole, probation, or suspension of sentence for 20
years. |In a state collateral proceeding, the court ruled that the
sentence was not illegal. Loui siana v. Dupuy, No. 31,391 (12th
J.D.C. 27 Aug. 1993) (notion for resentencing).

The district court determned that his sentence was illegally
| enient and that, therefore, Dupuy had not been prejudi ced. Dupuy
has not denonstrated that the wording of the court’s mnute entry
will affect hiseligibility for rel ease. Accordingly, therequisite
abuse of discretion has not been shown.

G

For his ineffective assistance of counsel claim Dupuy nust

show that his attorneys’ performance was deficient and that this

prejudi ced his defense. Strickland v. Wshington, 466 U S. 668,
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687 (1984). Dupuy must overcone the strong presunption that their
conduct fell within the w de range of reasonable professiona
assistance. 1d. at 689.

1.

Dupuy contends that his attorneys failed to object when the
prosecution noved to anend the indictnent after the voir dire
commenced. The indictnment was anended on 31 Cctober 1974. But,
the first juror was not called until 4 Novenber 1974.

2.

Claimng that fal se and perjurious testinony was presented to
the grand jury that he had conm tted an aggravat ed ki dnapi ng, Dupuy
contends that his attorney should have noved to quash the original
indictnment for first degree nurder. Likew se, claimng that, at
the prelimnary hearing, no evidence was presented to show that
t here was a ki dnapi ng, he asserts that counsel shoul d have noved to
suppress the indictnent. But, he was neither tried, nor convicted,
for first degree nurder.

3.

Dupuy contends that his attorney rendered ineffective
assi stance in prosecuting the notion to suppress the confession.
As di scussed, supra, Dupuy has not denonstrated prejudice.

4.
In conjunction with Dupuy’s contention that the evidence was

insufficient to prove that he had the specific intent to kill
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Nor mand, Dupuy contends that counsel failed to present notions at
the conclusion of trial to protect his rights. But, he concedes
that counsel noved to arrest the judgnent on grounds of
i nsufficient evidence.

5.

Dupuy asserts that counsel shoul d have objected to the court’s
reasonabl e doubt and specific intent instructions. Dupuy’ s
conviction was final in 1975. Cage was decided in 1990. The
failure to so object, inthe light of the state of the | aw exi sting
at the tine, is not deficient performance. Schneider, 73 F.3d at
612.

6.

Dupuy cites the failure to object to the exclusion of wonen
fromgrand and petit juries. He states, however, that he believes
counsel did object to such exclusion. |In fact, counsel noved to
quash the indictnent (notion denied), because wonen were not
i npanel ed on either the grand or petit jury.

In sum concerning the ineffective assistance of counsel
clains, the requisite Rule 9(b) prejudice is |acking. The district
court did not abuse its discretion in so concl uding.

L1,

Dupuy has failed to denponstrate that any of his clainms result

in either prejudice or a fundanental mscarriage of justice.

Accordi ngly, he has not denonstrated that the district court abused



its discretion in denying his second habeas petition on the basis
of abuse of wit. Therefore, the dism ssal of Dupuy’s second
habeas petition is

AFFI RVED.



DENNI'S, G rcuit Judge, concurring:

| concur in the judgnent of the court. | wite separately
because, in ny view, the majority erroneously concludes that had
Dupuy established a Cage error his habeas petition mght
nevert hel ess have been subject to dism ssal for abuse of the wit
because a Cage error is not necessarily sufficiently pervasive and
prejudicial as to so infect the entire trial that the resulting
conviction viol ated due process.!?

Prelimnarily, | agree that in this case the reasonabl e doubt
instructions taken as a whole are not infirmbecause “[t]here is no
reasonabl e |ikelihood that the jurors who determ ned petitioner’s
guilt applied the instructions in a way that violated the

Constitution.” Victor v. Nebraska, 511 U.S. 1, 6 (1994). This is

especially evident when the instant instructions are conpared and

contrasted to those in Cage v. lLouisiana, 498 U S. 39 (1990) and

Hunphrey v. Cain, 138 F.3d 552 (5th G r. 1998)(en banc). Thus I

agree with the majority that Dupuy suffered no Cage error.

Sullivan v. lLouisiana, 508 U S 275 (1993), as | read it,

precl udes the possibility that a Cage error may not be sufficiently

1As both the district court and the majority pretermtted the
issue of cause as required in addition to a show ng of actual
prejudi ce in a pre- AEDPA subsequent habeas petition raising a new

claim see Mcdeskey v. Zant, 499 U S. 467, 494 (1991), | do not
contend that a Cage error in and of itself would be enough for
Dupuy to avoid dism ssal for abuse of the wit -- only that a Cage

error is sufficient to satisfy the requisite show ng of prejudice.
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prejudicial to satisfy the showing required to avoid abuse of the
wit dismssal. In Sullivan, Justice Scalia stated in no uncertain
ternms that a Cage error is not subject to harm ess error review
because it operates as a conplete deprivation of the defendant’s
Sixth Amendnent right to jury trial and violates the Fifth
Amendnent requirenment of proof beyond a reasonabl e doubt. Thi s
result obtains because, unlike many other jury instruction errors,
an instructional error m sdescribing the burden of proof vitiates
all the jury s findings such that review ng courts “can only engage
in pure speculation -- its view of what a reasonable jury woul d
have done. And when it does that, ‘the wong entity judge[s] the

defendant guilty. Sullivan, 508 U S. at 280-81 (citing and

quoting Rose v. Cark, 478 U. S. 570, 578 (1986)).

Accordingly, | do not believe that we are free to concl ude, as
the mpjority opinion suggests, that a Cage error nmay not be
prej udi ci al . Surely if Dupuy had been convicted and sentenced
wthout a jury finding of guilt, it could only have “worked to his
actual and substantial disadvantage, infecting his entire tria

withe error of constitutional dinension.” United States v. Frady,

456 U. S. 152, 170 (1982). Thus, Dupuy was required to prove only
that there was a Cage error, as defined by Sullivan and Victor, in
order to show the requisite prejudice to overcone dismssal for

abuse of the wit.



