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Before KING DUHE, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Def endants Robert d ark, Johnny  Washi ngt on, Cl evel and
Reliford, and Johnny Cinton appeal follow ng their conviction by
jury trial on federal charges arising fromtheir drug trafficking
activities in and around the Shreveport, Louisiana area. W affirm
in part, reverse in part, and remand for entry of a nodified

j udgnent .

l.
Cl ark, Washington, Reliford, and Cinton were charged, al ong

wWth six other individuals, with conspiring to distribute crack



cocaine and with distributing crack cocaine. Shortly after trial
began, the governnent presented a redacted formof the indictnent.
The redacted indictnent naned only defendants C ark, WAashi ngton,
Reliford, and Cinton, and dism ssed all charges agai nst the other
si x defendants, sone of whom had already pleaded guilty. Count 1
of the redacted indictnent charged the four nanmed defendants with
conspiring to distribute 50 grans or nore of crack cocai ne between
June 1994 and May 1997, in violation of 21 U . S.C. § 841(a)(1). The
remai ni ng counts of the el even count indictnent charged the actual
di stribution of crack cocaine on various dates.

Defendant Cl ark was charged, in addition to the conspiracy
count, with a single count of attenpting to distribute a quantity
of crack cocaine on or about March 10, 1995 (count 10), in
violation of 21 U S.C. 88 841(a)(1l) & 846. Defendant WAshi ngton
was charged, in addition to the conspiracy count, with severa
counts of distributing five grans or nore of crack cocaine on
Septenber 28, 1994 (count 3), Cctober 5, 1994 (count 4), Cctober
21, 1994 (count 5), Novenber 1, 1994 (count 6), January 24, 1995
(count 7), and January 31, 1995 (count 9), in violation of 21
US C §841(a)(1l). Defendant Washi ngton was al so charged with one
count of distributing 50 grans or nore of crack cocai ne on January
27, 1995 (count 8), inviolation of 21 U S.C. 8 841(a)(1), and with
one count of attenpting to distribute a quantity of crack cocaine
on March 10, 1995 (count 10), in violation of 21 U.S.C. §8 841(a)(1)
& 846. Defendant Reliford was charged, in addition to the

conspiracy count, with three counts of distributing five granms or



nmore of crack cocaine on Septenber 22, 1994 (count 2), Septenber
28, 1994 (count 3), and Novenber 1, 1994 (count 6), in violation of
21 U.S.C. 8§ 841(a)(1). Defendant Cinton was charged, in addition
to the conspiracy count, with one count of distributing a quantity
of cocaine on May 27, 1997 (count 11), in violation of 21 U S.C. 8§
841(a)(1). In addition, each of the substantive distribution
counts alleged in counts 2 through 11 contai ned an al |l egati on that
the defendants aided and abetted the conm ssion of the charged
offense, in violation of 18 U.S.C. § 2.

Trial began Novenber 30, 1998. On Decenber 2, 1998, the jury
returned gquilty verdicts on all <charged counts. Shortly
thereafter, the defendants were sentenced, and this appeal tinely
f ol | owed.

On appeal, each of the defendants presents a nunber of
argunents intended to establish that there was insufficient
evidence to support their convictions. In addition, defendant
Washi ngton chal |l enges certain rulings related to the adm ssion of
what he considers to be unduly prejudicial evidence. Finally,
defendants Cinton and Reliford dispute certain aspects of the
district court’s calculation of their guideline sentences. Each

issue will be addressed in turn.

.
Each of the defendants chal |l enges the district court’s deni al
of their tinely filed notions for judgnment of acquittal. W review

the district court’s denial of a crimnal defendant’s notion for



judgnent of acquittal de novo. See United States v. Medina, 161
F.3d 867, 872 (5th Cr. 1998), cert. denied, 119 S. C. 1344
(1999). Because such a notion is in effect a challenge to the
sufficiency of evidence used to convict, we viewthe evidence, any
inferences to be drawn from the evidence, and any required
credibility determinations in a light nost favorable to the guilty
verdict. See FED. R CRM P. 29(a); Medina, 161 F.3d at 872. The
jury’'s verdict nmust be affirnmed if “a rational trier of fact could
have found the essential elenents of the offense beyond a
reasonabl e doubt.” Id.

All of the defendants were convicted on the single count
all eging conspiracy to distribute crack cocaine in violation of
8 841(a)(1) and § 846. Def endants Washi ngton, Reliford, and
Cinton were also convicted on additional substantive counts
alleging distribution of <crack cocaine on certain dates, in
violation of § 841(a)(1). To prove a drug conspiracy under § 846,
the governnent is required to establish: (1) “the existence of an
agreenent between two or nore persons to violate the narcotics
| aws, (2) the defendant’s know edge of the agreenent, and (3) the
defendant’s voluntary participation in the conspiracy.” United
States v. @Gl lardo-Trapero, 185 F.3d 307, 316-17 (5th Gr. 1999),
cert. denied sub nom, Hernandez v. United States, 120 S. C. 961
(2000) . To prove drug distribution under 8§ 841(a)(l), the
governnment is required to establish that each defendant
(1) “knowingly (2) distributed (3) the controlled substance” as

alleged in the specific counts of the indictnent. United States v.



Sotelo, 97 F.3d 782, 789 (5th Cr. 1996). W have construed the
term"distribute" to include a broad scope of conduct. See United
States v. Lechuga, 888 F.2d 1472, 1478 (5th Cr. 1989). “For
exanple, distribution mnmay consist of acts perpetrated in
furtherance of a transfer or sale, such as arrangi ng or supervi sing
the delivery.” 1d. (internal quotations omtted).

Defendants C ark and Washington were also charged with one
count of attenpting to distribute crack cocaine. To prove
attenpted drug distribution under 8 841(a)(l1) and 8§ 846, the
governnent nust show that each defendant engaged in conduct
constituting a substantial step toward conpleting the distribution
of fense. See United States v. Arnendariz-Mata, 949 F.2d 151, 154
(5th Gir. 1991).

W note that the defendants’ convictions on the substantive
counts may al so be supported with proof that they ai ded and abetted
the substantive offense charged in the relevant count. To prove
ai ding and abetting, the governnment nust show that the particul ar
def endant becane associated with, participated in, and in sonme way
acted to further the distribution of crack cocaine alleged in the
particul ar count of the indictnent. See United States v. Sorrells,
145 F. 3d 744, 753 (5th Cr. 1998); United States v. Chavez, 947
F.2d 742, 745-46 (5th Gr. 1991). “Associ ation neans that the
defendant shared in the crimnal intent of the principal."
Sorrells, 145 F.3d at 753 (internal quotations omtted).
“Participation neans that the def endant engaged in sone affirmative

conduct designed to aid the venture.” |d. “Al t hough rel evant,



mere presence and association are insufficient to sustain a
conviction of aiding and abetting.” Id.

G ven the nunber of defendants and counts of conviction
involved in this case, we wll begin with a discussion of the
record evidence, as it relates to each count of conviction, before

proceedi ng to address each of the defendants’ specific argunents.

L1l
A “The Hol e”

Most of the drug transactions nade the basis of the indictnent
in this case occurred on or near a short, dead-end block of MIIlen
street in an isolated, sem-rural area of Shreveport, Louisiana.
The location was popularly referred to as “the Hole.” There are
about eight or nine houses on the street, sone in disrepair.
Defendant dinton or his famly owned several of the houses. About
four of the houses were used for the drug trafficking activities
conducted by the defendants in this case.

B. The Traffic Stop and the Ensuing |Investigation

Shreveport police officer David Derrick testified about how
and why police began investigating the defendants’ involvenent in
drug trafficking activities. Oficer Derrick testified that he
stopped a car registered to defendant dinton and driven by
defendant O ark on June 13, 1994, for atraffic violation. Oficer
Derrick, who was famliar wwth ark fromprior contact wwth him
testified that Cark initially failed to stop the car, but

eventually pulled into a gas station parking |ot. As O ficer



Derrick approached Cark’s car, Cark’ s passenger, Sammy Sher nman,
exited the car holding a brown paper bag. O ficer Derrick
instructed Sherman to return to the car, but Shernman fled on foot.
Def endant O ark used that opportunity to |likew se flee the scene.
O ficer Derrick was able to apprehend Sherman and to recover the
brown paper bag, which was determned to contain 18 ounces of
cocaine. Oficer Derrick was unabl e to apprehend defendant C ark.

O ficer Derrick reported the incident to Shreveport police
of ficer M ke Tong, who was assigned to a task force run jointly by
the Drug Enforcenent Agency (DEA) and the Shreveport police
departnent. O ficer Tong testified that he began an i nvestigation
into defendant Clark’s drug trafficking activities as a result of
O ficer Derrick’s report. Oficer Tong was the primary agent
responsi bl e for the undercover investigation in this case.

O ficer Tong recruited several individuals to work undercover
in the course of the investigation. Shreveport police officer
Gregory Washington nmade several purchases from persons selling
drugs in the Hole. O ficer Washi ngton nmade control |l ed buys at the
Hol e on Septenber 22, 1994, Septenber 28, 1994, Cctober 5, 1994,
Oct ober 21, 1994, and Novenber 1, 1994. After each of these
purchases, O ficer Washi ngt on woul d rendezvous with Officer Tong or
another agent to deliver the crack cocaine purchased. The
i ndi vi dual packages of crack cocai ne purchased were introduced at
trial and identified as the cocai ne purchased on the dates all eged

for each of the discrete purchases.



C. The Septenber 22, 1994 Purchase - Count 2

O ficer Washington testified about the Septenber 22, 1994
purchase nade the basis of the distribution charge against
defendant Reliford in count 2 of the indictnent. Oficer
Washi ngton testified that he and a confidential informant drove to
the Hole, and that the confidential informant introduced O ficer
Washi ngton to defendant Reliford. O ficer Washington then
purchased “two quarter ounces,” which converts to slightly nore
than 14 grans, directly from defendant Reliford. O ficer
Washi ngton testified that he al so observed def endant d ark standi ng
outside at the site of the sale on Septenber 22, 1994.

O ficer Tong testified that the Septenber 22, 1994 purchase
was nonitored via a transmtter carried by Oficer Washington.
During the course of the transaction, the seller identified
himsel f. There is sonme conflict in the record concerning the exact
words the seller used. O ficer Washington testified that the
seller identified hinmself with the full nanme “C evel and Reliford.”
O ficer Washington later testified that the seller used the nane
“Cleve.” Oficer Tong testified as to his recollection that the
seller identified hinself using the nane “Big Ceve.” There is
i kewi se sone confusion in the record concerning whether a tape
recording was nmade of the purchase. Both Oficer Washington and
Oficer Tong initially testified that such a tape woul d have been
made. When O ficer Tong testified, defense counsel objected,
noting that no such tape had been produced during discovery. At

that point, Oficer Tong recanted, stating that he had been



confused and that such tapes were never made when a confidenti al
informant was used in a joint investigation involving the Cty.
D. The Septenber 28, 1994 Purchase - Count 3

O ficer Washington testified that he nade a second purchase at
the Hol e on Septenber 28, 1994. This second purchase was nade the
basis of the distribution charge agai nst defendants Reliford and
Washington in count 3 of the indictnent. On this occasion,
defendant Reliford introduced Oficer Washington to defendant
Washi ngton, identifying defendant Washington as “Gold Brick.”
After sone negotiation as to quantity and price, Oficer Washi ngton
purchased half an ounce, or slightly in excess of 14 grans,
directly from defendant Washington. O ficer Washington testified
that he knew defendant Reliford to be the person who facilitated
t he purchase of drugs on Septenber 28, 1994. Al though he did not
know defendant Washington’s proper nane at the tinme of the
purchase, O ficer Wshington testified that he “dealt wth”
def endant Washi ngton on that date.
E. The October 5, 1994 Purchase - Count 4

O ficer Washington testified that he made a third purchase at
the Hole on Cctober 5, 1994. This third purchase was nade the
basis of the distribution charge agai nst defendant Washington in
count 4 of the indictnent. On this occasion, Oficer Wshington
drove to the Hole wth his confidential informant. The
confidential informant contacted def endant Washi ngt on, and both the
confidential informant and O ficer WAshington were instructed to

cone inside one of the houses. Once inside the house, defendant



Washi ngton went into another room and returned wth a PVC pipe
filled with crack cocaine. Oficer Washington then purchased an
ounce of crack cocaine, or approximtely 28 grans, directly from
def endant Washi ngt on. Wiile the transaction was proceeding,
soneone posted as a | ookout cane inside and reported his fear that
soneone was observing the transaction. O ficer Washington
testified that he believed the |ookout had spotted one of the
surveillance officers. O ficer Wshington conpleted the
transaction as qui ckly as possi bl e and was | eavi ng the area when he
was approached by defendant dinton. Defendant Clinton told
O ficer Washington that O ficer Washi ngt on woul d be “dealing wth”
defendant Cinton fromnow on. Although Oficer Washi ngton di d not
know def endant Washi ngton’s nane at the tine of the October 5, 1994
purchase, O ficer Washington confirned at trial that the Cctober 5,
1994 purchase was nade from def endant WAshi ngt on.
F. The October 21, 1994 - Count 5

O ficer Washington testified that he made a fourth purchase at
the Hole on Cctober 21, 1994. This fourth purchase was made the
basis of the distribution charge agai nst defendant Washi ngton in
count 5 of the indictnent. On this occasion, the confidential
i nformant spoke privately with defendant Washi ngton, while O ficer
Washi ngton remained in the car. Afterwards, defendant WAshi ngton
consul ted defendant C ark, and then both defendant WAshi ngton and
defendant Cark approached the door to one of the houses.
Def endant Cl ark went in the house and def endant Washi ngt on renmai ned

posted outside on the porch. Next, defendant Washington told

10



O ficer Washington to go wait in a different house next door.
O ficer Washington did so, and a few mnutes |ater, defendant
Washi ngton cane inside the second house with a package of crack
cocai ne. O ficer Washi ngton wei ghed the package and di scovered
that it was five grans short. Defendant Washington then left the
house, and returned shortly thereafter with a package contai ni ng
the additional crack cocaine. In addition to defendants Washi ngton
and d ark, O ficer Washi ngton al so observed defendant Reliford with
the others at the Hole on this occasion.
G The Novenber 1, 1994 Purchase - Count 6

O ficer Washington testified that he made a fifth purchase of
crack cocai ne at the Hol e on Novenber 1, 1994. This fifth purchase
was made the basis of the distribution charge against defendants
Reliford and Washington in count 6 of the indictnent. On this
occasion, Oficer W shington went to the location with his
confidential informant. O ficer Washington remained in the car
whil e the confidential informant went inside one of the houses to
make contact. Shortly thereafter, defendants Reliford and
Washi ngt on exi ted the house together. Defendant Reliford proceeded
to the nearby wood line and returned with a package, which he
handed to defendant Washi ngton. Def endant WAshi ngton then went
back inside the house, while defendant Reliford renai ned posted
outside. Afewmnutes later, Oficer Washi ngton was asked to cone
i nsi de the house, where he found t hat defendant WAashi ngton had | ai d
crack cocaine out on the table. O ficer Washi ngton wei ghed out

approximately 24 granms, for which he paid $1000.
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H. The January 24, 1995 Purchase - Count 7

Shreveport police officer Kevin Anderson al so made under cover
purchases at the Hole during the course of the investigation.
Oficer Tong testified that Oficer Anderson made controlled
purchases of crack cocai ne on January 24, 1995, January 27, 1995,
and January 31, 1995. After each of the controlled purchases,
O ficer Anderson would rendezvous with Oficer Tong or another
agent to deliver the crack cocaine purchased. The i ndi vi dual
packages of crack cocai ne purchased were introduced at trial and
identified as the cocai ne purchased on the dates alleged for each
of the discrete purchases. In addition, Oficer Anderson nmade an
aborted attenpt to purchase crack cocaine at the Hole on March 10,
1995. The March 10, 1995 attenpt serves as the basis for the
attenpt count alleged agai nst defendants C ark and Washi ngton in
count 10.

O ficer Anderson testified that the January 24, 1995 purchase
was nmade at the Hol e. This purchase was made the basis of the
di stribution charge agai nst defendant Washington in count 7 of the
indictnment. On that occasion, Oficer Anderson and a confidentia
i nformant drove to the Hole. Oficer Anderson testified that as he
approached he observed defendant C ark, whom he recognized from
case file photographs, standing in the roadway. Once there,
def endant Washi ngton asked O ficer Anderson and the confidential
informant to go into one of the houses in the Hole. Once inside,

O ficer Anderson observed crack cocaine on a television table.
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Def endant Washington confirned to O ficer Anderson that there was
about two ounces of crack cocaine |ying out on the table.

At sone point, the confidential informant |eft the house to
investigate a car that had approached the Hole at a high rate of
speed. The confidential informant returned with the news that he
overheard defendant Clinton tell defendant Clark that there were
police in the area. O ficer Anderson quickly concluded a
transaction for approxi mately two ounces of crack cocaine and | eft.
| . The January 27, 1995 Purchase - Count 8

O ficer Anderson testified that he nmade a second controlled
purchase on January 27, 1995. This second purchase was nade the
basis of the distribution charge agai nst defendant Washi ngton in
count 8 of the indictnent. On that date, O ficer Anderson drove to
the Hole with the confidential informant, intending to buy three
ounces of crack cocai ne. O fice Anderson approached defendant
Washi ngt on, who was st andi ng out si de one of the houses in the Hol e.
Def endant Washi ngton infornmed O ficer Anderson that there coul d not
be any purchase until *“Chickenman,” who was known by O ficer
Anderson to be defendant Cark, returned to the Hole. Defendant
Washi ngt on advi sed O ficer Anderson to return in 15 m nutes. Wen
O ficer Anderson and t he confidential informant returned, defendant
Clark was standing outside. O ficer Anderson testified that
defendant C ark seened “kind of eerie,” and that defendant C ark
noti ceably turned and wal ked away from O ficer Anderson when they
got out of the car. At that point, defendant Washi ngt on approached

O ficer Anderson and the confidential informant and told themt hat
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there could not be any purchase made on that date, and they |eft
t he area.

Shortly thereafter, and in the presence of Oficer Anderson,
the confidential informant telephoned Henry MCullough (a.k.a.
Nake). McCull ough was an indicted co-conspirator in this case, but
he pleaded quilty shortly before trial and then testified in
exchange for the promse of the governnent’s assistance in
obtaining a reduced sentence. The confidential informant told
McCul | ough that he was in the market to buy sone crack cocaine.
McCul | ough asked the confidential informant why he did not go
directly to defendant d ark. The confidential informant told
McCul | ough that defendant Cark did not seem to trust him
McCul | ough agreed to hel p.

McCul | ough then cal |l ed defendant Cl ark and tol d hi mabout the
prospective deal. Defendant C ark was hesitant to do the deal, but
eventually agreed after checking out a neutral place for the
transaction, a service station where MCul | ough apparently worked
or had sone business. Defendant C ark sent the crack cocai ne back
to the service station with defendant Washi ngton. Wen def endant
Washi ngton arrived, MCull ough col |l ected the crack cocai ne fromhi m
in one car, delivered it to Oficer Anderson in a second car, and
then delivered the cash paynent to defendant Washington in the
first car. Oficer Anderson corroborated MCul | ough’s testinony
that the confidential informant was able to set up a purchase from
defendant C ark’s organi zati on using defendant WAshington as the

courier and co-conspirator MCull ough as the go-between. Wi | e
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McCul | ough was sonmewhat fuzzy on the exact date of the transaction,
O ficer Anderson clearly testified that the transaction occurred on
January 27, 1995.
J. The January 31, 1995 Purchase - Count 9

Oficer Anderson testified that he nmade a third controlled
purchase from defendant C ark’s organi zati on on January 31, 1995.
This third purchase was made the basis of the distribution charge
agai nst def endant Washington in count 9 of the indictnent. On this
occasion, Oficer Anderson went to the Hole al one. Once there,
O ficer Anderson approached def endant Washi ngt on and expl ai ned t hat
he needed an ounce of crack cocaine. Def endant Washi ngton then
retrieved crack cocaine from the glove box of a car parked on
bl ocks. Afterwards, O ficer Anderson acconpanied defendant
Washi ngton into one of the houses, where Oficer Anderson wei ghed
the crack cocai ne and consummated the deal. During the course of
the transaction, Oficer Anderson asked defendant WAshington
whet her it woul d be okay for himto cone to the Hol e al one, w thout
the confidential informnt. Def endant Washington told Oficer
Ander son t hat defendant C ark woul d prefer that arrangenent because
that way defendant O ark would not have to pay the confidential
informant a portion of the profits.
K. The March 10, 1995 Purchase - Count 10

O ficer Anderson testified that he attenpted to nmake anot her
purchase from defendant C ark’s organization on March 10, 1995.
This attenpted purchase was nade the basis of the attenpted

distribution charge against defendants C ark and Washington in
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count 10 of the indictnent. On this occasion, Oficer Anderson
conplied with defendant WAshington’s advice by going to the Hole
al one. Once there, Oficer Anderson told his contact that he
wanted to buy three ounces. O ficer Anderson’s contact had to get
perm ssion from defendant Cl ark before the deal could proceed.
O ficer Anderson testified that he saw defendant Cark tell the
contact that the deal was possible, but that defendant C ark woul d
have to go get nore crack cocaine to fill Oficer Anderson’ s order.
Def endant O ark al so gave his perm ssion for the deal to proceed.
Shortly thereafter, a fight broke out between unidentified people
in the Hole. Surveillance agents nonitoring the purchase via
O ficer Anderson’s transmtter thought he was in troubl e and rushed
into rescue him which prevented the sale fromproceedi ng further.

O ficer Tong also testified concerning the attenpted purchase
on March 10, 1995. O ficer Tong testified that there was aeri al
surveillance of the area, and that O ficer Anderson was carrying a
transmtter. O ficer Tong corroborated Oficer Anderson’s
testinony that the sale was proceedi ng normal |y when agents began
hearing curse words and what sounded |ike a fight on the
transmtter. Oficer Tong therefore nmade the decision to send in
reinforcenments to protect O ficer Anderson. As Tong entered the
i sol ated, dead-end block, both he and O ficer Anderson observed
def endant C ark backing out of the Hole in a car at a high rate of
speed. O ficer Anderson testified that he also saw defendants

Washi ngton and Cinton at the scene on that date.
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L. The May 27, 1995 Purchase - Count 11

O ficer Tong also used the assistance of a confidential
informant, who is identified in the record as Aaron Perkins.
Perkins lived in the nei ghborhood and was aware of the organi zati on
and the individuals involved in the organization. Per ki ns
vol unteered his services by contacting the police. Perkins told
the police that drug sales were also occurring at defendant
Cinton's house, which was less than one mle from the Hole.
Perkins agreed to nake a control | ed purchase fromdefendant C i nton
at his hone.

Oficer Tong testified that on May 27, 1997, he net wth
Perkins, frisked himfor drugs, and then fronted hi m$200 of police
departnent noney for the purchase of drugs. O ficer Tong and
Perkins went to defendant Cinton’'s house at 2873 Freddie and
O ficer Tong wat ched Perkins enter Cinton’s residence. Insidethe
house, defendant Perkins told defendant Cinton that he wanted to
spend sone noney with Cinton. Cinton went to a back room and
returned with a bag of cocaine, which he cut wwth a razor bl ade.
Ten mnutes after he went in, Perkins exited defendant Cinton’s
house and returned to O ficer Tong s car.

Per ki ns was paid $150 by the DEA for maki ng the purchase from
defendant Cinton. Perkins volunteered his assistance and was not
under threat of prosecution for drug trafficking activities when he
participated in the May 27, 1997 purchase.

Def ense counsel was permtted to inpeach Perkins testinony

wth Oficer Tong’s report on the purchase. Oficer Tong’ s report
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recounted that Perkins told Tong t hat defendant C i nton had secured
the crack cocaine from the backyard, rather than a back room
Perkins stuck with his story that defendant dinton procured the
crack cocai ne froma back room Defense counsel tried to resurrect
t he i nconsi stency again, inpeaching Tong’s testinony that Perkins
told himthat defendant Cinton got the crack cocai ne froma back
roomwth the report stating that Cinton retrieved the cocaine
from the backyard. O ficer Tong responded that he observed the
house and that no one canme outside or left the house while Perkins
was inside. Thus, notw thstanding any contrary indication in the
report, it was highly unlikely in Oficer Tong’s view that anyone
coul d have obtained anything from the backyard. Defense counsel
was also permitted to attack Perkins’ credibility by establishing
t hat Perkins had functioned as a paid informant for the DEA before,
and that he had prior convictions for aggravated battery.
M Addi ti onal Evidence Relating to the Conspiracy

The governnment al so offered the testinony of two indicted co-
conspirators and two custoners who bought drugs from def endant
Cl ark’ s organi zati on.

A Co- conspirator MCul | ough

Co- Conspirator McCul |l ough told the jury that his relationship
with defendant C ark began in 1988 or 1989, when defendant C ark
asked McCul | ough, who had a reputation for avoiding robbery in the
course of drug trafficking, to provide protection for Cark’s drug

trafficking activities.
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Co-conspirator McCul |l ough testified that he pleaded guilty to
the conspiracy charge alleged in count 1, but that he vol unteered
to assist the governnent before he decided to plead guilty. Wth
regard to the conspiracy alleged in count 1, MCullough testified
t hat he knew each of the defendants and that they were all involved
inthe conspiracy alleged in count 1 of the indictnent. MCull ough
testified that defendant C ark was the source of the crack cocai ne
sold by the organization. McCul | ough testified that Cdark’'s
organi zati on was based at the Hole, that defendant Cinton or his
famly owned sonme of the houses there, that defendant d ark
mai ntained a trailer there, and that MCull ough hinself |ived and
wor ked there protecting defendant C ark’s drug operation.

Co-conspirator MCullough testified that defendant d ark
provi ded guns, typically either a .357 maghumor a 9 mllineter,
that McCul | ough carried as part of his security work for the drug
trafficking organi zation. Although McCul | ough never used the gun,
he testified that he woul d have used it if someone had tried to rob
t he organi zation. McCul | ough was conpensated for his security
work with cost-free illegal drugs rather than noney; he testified
t hat needed the job to support his $400 or $500 per day drug habit.

McCul | ough testified that the police had difficulty stopping
the drug trafficking operations in the Hole, even though they knew
or strongly suspected that it was occurring. This was because the
sem -rural area was difficult to observe and because the defendants
woul d just nove the operation to another |ocation when the police

applied pressure and then return when the police retreated. Part
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of the plan was to have | ookouts outside nonitoring the area at al
times, and participants in the organi zati on had ways to determ ne
when an undercover officer was in the area.

McCul | ough testified that when t he conspiracy ended, defendant
Clark’s organi zation was selling about 40 granms of crack cocai ne
per week. The |ayout and relative isolation of the Hole area made
traffic and parking serious issues that the operation had to deal
with., MCullough testifiedthat he had observed defendant Reliford
directing traffic in and out of the Hole for drug purchases sone
tinme after 1993. Aside fromthat evidence, MCull ough stated that
he did not deal drugs with defendant Reliford.

McCul  ough identified the defendants in court and his

testinony tied their proper nanmes to the street nanes used in the

conspiracy. Defendant Clark was identified as “Chickenman” or
“Chick,” the |eader of the conspiracy. Def endant dinton was
identified as “Whopper.” Defendant Washi ngton was identified as

“Gld Brick,” a distributor in the organization.! McCul | ough
identified defendant Reliford as “Cleve.” After this testinony,
the prosecutor asked that the record reflect MCullough's
identification of the defendants. Defendant WAshi ngton’s counsel
raised, but then wthdrew, an objection to the prosecutor’s
request.

Def ense counsel was permtted to call MCullough' s credibility

1 Although McCul | ough testified that he had known Gold Brick
since chil dhood, he did not know his proper nanme. He was, however,
able to point himout, thereby identifying himas Gold Brick in
court.
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into question by exploring any prom se of favorable treatnent, by
establishing that he had prior drug convictions, and by eliciting
testinony that he had been in drug rehab and rel apsed severa
times.

B. Co-conspirator Sellers

Co-conspirator Darryl Sellers pleaded guilty to the conspiracy
alleged in count 1 prior to trial, and then agreed to assist the
governnent in exchange for the governnent’s agreenent to seek a
favorabl e sentence in his case. Sellers testified that he was
i nvol ved i n defendant C ark’s drug trafficking organization during
the period defined in the indictnent. Sellers testified that
defendants O ark, Cdinton, and WAashington were involved in those
activities with him and corroborated testinony that defendant
Washi ngt on used the nane Gold Brick in the conspiracy.?

Sellers al so provi ded testi nony about the roles assuned by t he
various defendants in the conspiracy. Sellers testified that dark
ran the drug trafficking organi zation. Sellers testified that the
organi zati on ran snoothly and that, although he was i nvol ved in the
conspiracy, he was not considered “qualified” to formally join the
operation. Wth respect to defendant Cinton, Sellers enphasized
that dinton |likew se played an i nportant role in the organi zati on.
For exanple, Sellers testified that he had observed def endant C ark
and defendant dinton pooling their noney for drugs. Sellers

testified that defendant Washi ngton was a distributor |ike hinself

2 Sellers did not identify defendant Reliford as soneone who
was involved in the conspiracy to which he pleaded guilty.
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and that he obtained the drugs from either defendant Cark or
defendant dinton. Sellers specifically testified that he obtained
7 gram packages of crack cocai ne drugs fromdefendant Clark on two
or three occasions in 1994, on one occasion in 1995, and on anot her
occasion in 1996. Sellers further testified that he obtained an
“eight-ball” from defendant Clark in 1997. Finally, Sellers
testified that he obtained a hal f-ounce package of crack cocaine
from defendant Cinton in 1995.

Def ense counsel was permtted to call Sellers’ testinony into
gquestion by establishing that Sellers is a |ong-tine gang nenber,
and that he had a prior conviction for felony theft and prior drug
convi cti ons. By doing so, the defense was able to dramatically
hi ghl i ght both Sellers’ crimnal history and the significant val ue
to Sellers of the governnment’s promse to press for a reduced
sentence in his case.

C Customers Alice June and Demarcus June

Al'ice and Demarcus June testified as custonmers of the Cark
drug trafficking organization. Neither of the Junes was indicted
in the instant case.

Al'ice June testified that she had known defendant O ark since
he was a little boy, and that she bought crack cocaine from him
Specifically, Alice June testified that she purchased 4.5 ounce
quantities fromdefendant O ark on seven or ei ght occasions during
the period defined by the conspiracy charged in count 1 of the
i ndi ct nment.

On cross-exam nation, defense counsel was permtted to devel op
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facts bearing on Alice June’s credibility, including her prior drug
convictions, a prior conviction for shoplifting, and the fact that
she received a significantly reduced sentence in an unrelated
prosecution after she agreed to cooperate with the governnent. The
defense was al so permtted to explore the fact that the prosecution
had prom sed to request sone further reduction of Alice June’s
al ready inposed sentence pursuant to Federal Rule of Crimnal
Procedure 35 if she cooperated in the instant case.

Demarcus June testified that he knew defendant Cark
t hr oughout the period defined by count 1 of the indictnent and t hat
he purchased crack cocaine from defendant Clark on six or seven
occasions during that tinme period. Demarcus June testified that he
typically purchased a half-ounce (approximately 14 grans) or a
full ounce (approximately 28 grans) at a tine. Demar cus June
testified that he knew def endant Reliford, but that defendant O ark
was the only person he bought drugs fromin the Hole.

On cross-exam nation, defense counsel was permtted to devel op
facts bearing on Demarcus June’s credibility. For exanple, defense
counsel elicited testinony establishing that he had received a
sentence reduction in an unrelated case for cooperating with the
governnent, and that the governnent had prom sed to request sone
further reduction of his already inposed sentence pursuant to
Federal Rule of Crimnal Procedure 35 if he cooperated in the
i nstant case.

I1'1. SUFFI Cl ENCY ARGUVMENTS

Having set forth the relevant evidence, we now turn to
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consideration of the defendants’ specific argunents that the
governnent failed to neet its burden of proof.
A Def endant d ar k

Def endant C ark chal |l enges the sufficiency of the evidence to
establish his crimnal liability on the conspiracy count, and on
the charge in count 10 that he attenpted to distribute crack
cocaine on Mrch 10, 1995. Defendant Clark raises a general
chal l enge to the sufficiency of the evidence used to convict himas
well as two specific sufficiency argunents. First, Cark argues
that there is insufficient evidence to prove that he was ever in
actual or constructive possession of crack cocaine. W disagree,
both with the factual prem se that there is no such evidence in the
record, and with the legal premse that the absence of such
evi dence woul d require the reversal of his convictions. The record
is rife wth strong circunstantial evidence establishing Cark’s
i nportant | eadership role in drug trafficking activities involving
sufficiently large quantities of crack cocaine. Mre inportantly,
Cl ark was charged and convicted on counts alleging conspiracy to
distribute (count 1) and actual distribution (count 10) of crack
cocaine. Cark was not charged with and does not stand convicted
on the alternative statutory theory that he possessed crack cocai ne
wWthintent to distribute the drug. Possession is not an essenti al
el emrent of a charge based upon actual distribution of the drug,

rather than possession with intent to distribute. See Sotelo, 97

F.3d at 789 (articulating the essential elenents of a distribution

of f ense).
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Def endant C ark next argues that the governnent’s evidence
that he was involved in the actual distribution of cocai ne nust be
di scounted because it cane exclusively from the testinony of
convicted felons who were prom sed the possibility of favorable
sentences i n exchange for their cooperation at Clark’s trial. Once
again, we disagree with both the factual prem se and the | egal
conclusion offered i n support of this argunent. C ark’s conviction
on the substantive count all eging attenpted di stribution (count 10)
depends primarily upon the testinony of Oficer Anderson, whom
def endant Cl ark concedes is a credible witness. Cark’s conviction
on the conspiracy count is |ikew se supported by the testinony of
| aw enforcenent officers Tong, Wshington, and Anderson, all of
whom defendant C ark concedes are credible w tnesses worthy of
belief by the jury. Mre fundanentally, even if Cark’s conspiracy
conviction were supported solely by the testinony of the cast of
co-conspirators, paid informants, and custoners who appeared in
this case, we would not find reversible error. As an initial
matter, the uncorroborated testinony of a co-conspirator, “even one
who has chosen to cooperate with the governnent in exchange for
non- prosecution or leniency, may be constitutionally sufficient
evidence to convict." United States v. Medina, 161 F.3d 867, 872-
73 (5th Gr. 1998) (internal quotations omtted), cert. denied, 119
S. C. 1344 (1999). But C ark does not even argue that such
evidence is insubstantial, but that it is unworthy of belief. This
argunent is unavailing. "I't is well-settled that credibility

determ nations are the sole province of the jury." United States
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v. Dixon, 132 F.3d 192, 199 (5th Gr. 1997) (internal alterations
and quotations omtted), cert. denied, 118 S. C. 158 (1998). The
district court gave explicit and |engthy instructions cautioning
the jury that they should carefully consider the character of the
W tnesses and the nature of their interest in the case when
deci ding whether to credit particular testinony. dark’s counsel
was permtted a great deal of |atitude when cross-exam ning the
governnment’s w t nesses on i ssues of potential bias or interest, and
we see no reason in this case to second-guess the jury’s
credibility determ nations.

Havi ng reviewed the record evidence, we are persuaded that
there is anple record evidence establishing each of the essenti al
el ements required to support defendant C ark’s convictions for
conspiracy to distribute crack cocaine (count 1) and attenpted
distribution of crack cocaine (count 10). W therefore reject
defendant C ark’s argunent that his convictions nust be reversed
because they are not supported by sufficient evidence, and affirm
the district court’s judgnent of conviction on both counts.

B. Def endant O i nton

Def endant dinton challenges the sufficiency of the evidence
to support his convictions on the conspiracy count, and on the
charge in count 11 that he distributed a quantity of cocai ne on May
27, 1995. dinton conplains that his conviction on the conspiracy
count depends entirely upon the incredible testinony of an indicted
but pleading coconspirator, Darryl Sellers. Simlarly, dinton

conpl ai ns that his conviction on count 11 depends entirely upon the
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incredible testinmony of a paid confidential informant, Aaron
Perkins. dinton nakes, not only the unavailing argunent that the
evidence from these witnesses was incredible, but also the nore
vi abl e argunent that it was insubstantial. See Medina, 161 F. 3d at
872-73; Dixon, 132 F.3d at 199.

The problem with dinton’s argunent is that neither of
def endant Cinton’s convi ctions depend solely upon the
uncorroborated testinony of co-conspirator Sellers or informant
Perkins. Wth respect to the conspiracy count, the car driven by
def endant C ark when O ficer Derrick made the traffic stop that |ed
to the investigation in this case belonged to dinton. Several of
the houses on the block conprising the Hole belonged to either
Cinton or his famly, suggesting that he was strongly tied to the
distinctive location wused primarily for drug trafficking
activities. Oficer Washington testified that Cinton approached
O ficer Washi ngton as he was | eaving the Hole on October 5, 1994,
telling Oficer Washi ngton that he woul d be “dealing with” Cinton
from now on. Oficer Anderson testified that Cdinton warned
def endant Cl ark about police in the area of the Hole while a drug
transaction with an undercover officer was in progress on January
24, 1995. Finally, Oficer Anderson testified that defendant
Cinton was present when O ficer Anderson nmade the foiled attenpt
to purchase three ounces on March 10, 1995.

Co-conspirator Sellers added to this body of evidence by
providing details about dinton’s involvenent and his role in the

conspiracy. Many of those details were corroborated by the
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testi nony of co-conspirator McCullough. dinton is correct that
Sellers was the exclusive source for a few details relating to
Cinton’s role rather than whether he was involved in the
conspi racy. Those facts, however, were relevant primarily for
sentenci ng purposes and were not required to sustain the jury’'s
determ nation of quilt.

Wth respect to the distribution count (count 11), paid
i nformant Perkins' testinony is corroborated in many particul ars by
that of O ficer Tong, who frisked Perkins before the buy,
transported Perkins to the buy, observed the house during the
course of the buy, and then took possession of the crack cocaine
imedi ately after Perkins exited defendant Clinton’s house. The
reasonable inference that Cdinton distributed cocaine on that
occasion could be drawn fromOficer Tong' s testinony al one, but is
made stronger by Perkins' testinony, which nerely provides
addi tional details about what happened inside defendant Cinton’s
house on May 27, 1995. For the foregoing reasons, Perkins’
testinony is neither uncorroborated nor insubstantial.

Having reviewed the record evidence, we are persuaded that
there is anple record evidence establishing each of the essenti al
el ements required to support defendant Clinton’s convictions for
conspiracy to distribute crack cocaine (count 1) and for
distributing a quantity of cocaine on May 27, 1997 (count 11). W
therefore reject defendant Cark’ s argunent that his convictions
must be reversed because they are not supported by sufficient

evidence, and affirmthe district court’s judgnent of conviction on
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bot h counts.

C Def endant Reliford

Def endant Reliford challenges the sufficiency of the evidence
to support his convictions on the conspiracy count (count 1), and
on three counts alleging that he distributed crack cocaine on
Septenber 22, 1994 (count 2), Septenber 28 (count 3), and Novenber
1, 1994 (count 6). Def endant Reliford nakes separate argunents
concerning the conspiracy count and the three substantive
di stribution counts. Wth respect to the distribution counts,
Reliford argues that the governnent failed to prove identity; that
is, that he is the person who commtted the acts alleged in the
i ndi ct ment. Wth respect to the conspiracy count, Reliford
mai ntains that the evidence was insufficient to establish his
knowi ng and voluntary participation in the charged conspiracy.
Each of these argunents will be considered in turn

1. Di stribution Counts

Def endant Reliford argues that his convictions for
distribution of crack cocaine on Septenber 22, 1994 (count 2),
Septenber 28 (count 3), and Novenber 1, 1994 (count 6), nust be
reversed because the governnent failed to prove that he was the
person who sold O ficer Washi ngton crack cocai ne on Septenber 22,
1994, facilitated the Septenber 27, 1994 undercover purchase by
introducing Oficer Wshington to defendant Washington, and
participated in the Novenber 1, 1994 purchase by procuring drugs

froma |l ocation near the wood |ine. Defendant Reliford notes that
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t he prosecutor never led O ficer Washi ngton through a definitive or
distinct in-court identification of Reliford as the man from whom
O ficer Washington purchased drugs on Septenber 22, 1994.
Defendant Reliford then naintains that Oficer Wshington’s
pretrial identification of defendant Reliford from a photo array
may not be used to support his conviction because the facts and
circunstances surrounding the identification rendered the
identification inherently unreliable.

We di sagree. O ficer Washington was twice asked at tria
whet her he knew defendant Cl eveland Reliford. Oficer WAshington
testified that he did know defendant Reliford and that defendant
Reliford was the person who sold himdrugs on Septenber 22, 1994,
who facilitated the Septenber 28, 1994 purchase of crack cocai ne by
introducing Oficer Washington to defendant Washi ngton, and who
procured cocaine from the wood line for the Novenber 1, 1994
purchase charged in count 6. Thus, we disagree wi th defendant
Reliford’s contention that Oficer Washington never identified
defendant Reliford at trial.

O ficer Washi ngton’ s testi nony reveal ed t hat hi s
identification of defendant Reliford was based upon the nane gi ven
by Reliford to Oficer Washington during the Septenber 22, 1994
drug purchase, the confirmation of Reliford s identity received
from Oficer Washington’s confidential informant, and a pretria
identification of Reliford by Oficer Washington froma six photo
array prepared shortly after the Septenber 22, 1994 purchase by

anot her officer.
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Defendant Reliford attacks only the reliability of and the
jury’s reliance upon the pretrial identification. Def endant
Reliford does not argue that the pretrial identification was
i nperm ssi bly suggesti ve. Rat her, defendant Reliford' s brief
argunent on this point, which is conpletely devoid of relevant
citation, suggests that certain inconsistencies in the testinony
concerning the photo array either render the pretrial
identification unreliable or otherwise nake the jury's reliance
upon that evidence unreasonable. Specifically, defendant Reliford
notes that Oficer Washington and O ficer Tong gave inconsi stent
testi nony concerning how the defendant identified hinself during
the Septenber 22, 1994 undercover purchase. O ficer Washi ngton
testified that defendant Reliford identified hinself as C evel and
Reliford, while Oficer Tong testified that defendant Reliford
identified hinmself as Big Cleve. Defendant Reliford notes that,
notwi thstanding this testinony that the defendant identified
hi msel f during the Septenber 22, 1994 undercover purchase, Oficer
Washi ngton | eft defendant Reliford’ s nane out of his report pendi ng
positive identification at a subsequent pretrial photo array.
Finally, defendant Reliford notes that the police reports and the
officer’s testinony at trial generated sone confusion about exactly
when the photo array was shown to O ficer Washi ngton.

These i nconsi stencies are either i mmaterial or were adequately
explained by the testinony at trial. Although the police reports
mention the photo array on several different dates, those

i nconsi stencies were adequately explained by the testifying
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W t nesses. O ficer Washington explained that the subject of a
photo array was raised immediately after the first sale.
Consistently, Oficer Tong’s report first nentions the photo array
on Septenber 23, 1994, the day after the first drug purchase.
Al t hough both O ficer Tong and O fi cer Washi ngt on denonstrated sone
initial confusion about whether the photo array was shown to
O ficer Washington on Septenber 27, 1994 or Septenber 29, 1994,
O ficer Washington | ater confirnmed that he conclusively identified
defendant Reliford on Septenber 29, 1994, the date indicated next
to his signature on the actual array, which was admtted as an
exhibit at trial. Further testinony clarified that the array m ght
have been requested and prepared on separate dates, and then shown
to Oficer Washington on a third date. O ficer Washington al so
expl ai ned that, notw thstandi ng defendant Reliford s use of either
his proper nane or a nicknanme during the Septenber 22, 1994
purchase, he was advised to omt the nanme of the suspect fromhis
Septenber 22, 1994 report until the array could be conducted.
Finally, without regard to how the defendant identified hinself
during the Septenber 22, 1994 drug purchase, he was identified by
both his proper nane, Ceveland Reliford, and his nicknanme, Ceve
or Big Cleve, at trial. Aside fromthese m nor inconsistencies in
the trial testinony, defendant Reliford does not identify any facts
that tend to undermne the credibility of Oficer Wshington' s
testinony or the accuracy or validity of his pretrial
identification of defendant Reliford.

We note that, while franed in terns of reliability, defendant
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Reliford s specific argunents actually relate to the credibility of
O ficer Washington’s testinony rather than the reliability of his
i dentification. However, even if we were persuaded that the
i nconsi stencies identified by Reliford have any i nport with respect
tothereliability of Oficer Washington’s identification, we would
still find no error. Wether there has been any infringenment upon
a crimnal defendant’s evidentiary interest in reliable
identification is neasured by a totality of the relevant
ci rcunst ances. See Manson v. Brathwaite, 97 S. Q. 2243, 2252
(1977); United States v. Rogers, 126 F. 3d 655, 659 (5th Cr. 1997);
United States v. Sanchez, 988 F.2d 1384, 1389 (5th Cr. 1993). A
pretrial identification need not be excluded from the jury’'s
consideration unless there is a “very substantial I|ikelihood of
irreparable msidentification.” Manson, 97 S. C. at 2254; see
al so Rogers, 126 F.3d at 658; Sanchez, 988 F.2d at 1389. “Short of
that point, such evidence is for the jury to weigh” because
“[JJuries are not so susceptible that they cannot neasure
intelligently the weight of identification testinony that has sone
gquestionable feature.” 1d.

Defendant Reliford has not presented any facts tending to
underm ne the accuracy of O ficer Washington’s identification. The
factual inconsistencies he does offer were properly resol ved by the
jury. Moreover, the totality of the evidence at trial adequately
supports the jury's determnation that Reliford is the person who
commtted the charged offenses. We therefore reject defendant

Reliford s challenge to the sufficiency of the evidence to support
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his convictions for distribution of crack cocai ne on Septenber 22,
1994 (count 2), Septenber 28, 1994 (count 3), and Novenber 1, 1994
(count 6).

2. Conspi racy Count

Def endant Reliford argues that his conspiracy conviction nust
be reversed because the governnent presented insufficient evidence
to establish that he know ngly and voluntarily participated in the
charged conspiracy. Reliford conplains that the governnent
evi dence establishes nothing nore than that he sold drugs at the
sane | ocation used by the conspirators on Septenber 22, 1994, that
he facilitated a second sale on Septenber 28, 1994, and that he
participated in a third sale on Novenber 1, 1994. Reliford
mai ntains that this evidence is insufficient to establish his
knowi ng participationinthis conspiracy. Alternatively, Reliford
mai ntains that his conviction cannot be sustained because the
evidence is insufficient to establish his continued invol venent
after the Novenber 1, 1994 purchase.

We di sagree. Reliford's active participation in three
transactions plus the additional evidence denonstrating his
i nvol venent in the conspiracy is sufficient inthis case to support
a reasonable inference of know ng and voluntary participation.
Moreover, the jury could reasonably infer that defendant Reliford
continued to be involved in the conspiracy after Novenber 1, 1994,
absent evidence that Reliford acted i n manner that was i nconsi stent
with the object of the conspiracy and did so in a manner that was

reasonably cal cul ated to reach the conspirators. See, e.g., United

34



States v. Mann, 161 F.3d 840, 859-60 (5th Cir. 1998); see also
United States v. Puig-Infante, 19 F.3d 929, 945 (5th G r. 1994)
(“Ordinarily, a defendant is presuned to continue involvenent in a
conspiracy unless that defendant nakes a substantial affirmative
show ng of wi thdrawal, abandonnent, or defeat of the conspiratorial
purpose.”) (internal quotations omtted).

We conclude that the evidence was sufficient to support
defendant Reliford’ s conspiracy conviction and, therefore, affirm
the district court’s judgnent of conviction as to that count.

D. Def endant WAshi ngt on

Def endant Washington challenges the sufficiency of the
evi dence to support his convictions on the conspiracy count, six
counts of distributing five grans or nore of crack cocaine on
Septenber 28, 1994 (count 3), Cctober 5, 1994 (count 4), Cctober
21, 1994 (count 5), Novenber 1, 1994 (count 6), January 24, 1995
(count 7), and January 31, 1995 (count 9), one count of
distributing 50 grans or nore of crack cocai ne on January 27, 1995
(count 8), and one count of attenpting to distribute a quantity of
crack cocaine on March 10, 1995 (count 10). Defendant Wshi ngton
rai ses the general point that the district court erred by refusing
to grant his notion for judgnent of acquittal and the specific
argunent that the governnent failed to prove identity, i.e. that he
is the person who conmtted the acts alleged in the indictnent.
Def endant Washington’s argunent in this regard is closely tied to
the way in which law enforcenent officials positively identified

himas the perpetrator prior to trial.
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The testinony at trial established that neither Oficer
Washi ngt on nor O ficer Anderson knew def endant WAshi ngton’s proper
name during nmuch of the undercover investigation. Instead, both
officers knew the person they later identified as defendant
Washi ngton only by his nicknanme, Gold Brick. At sone point, a
confidential informant identified Gold Brick as the defendant,
Johnny WAshi ngton. Upon receiving this information, Oficer Tong
obt ai ned a phot o of def endant Washi ngton fromthe Shreveport Police
departnent and placed the photo in the case file.

At trial, the governnment did not ask either O ficer Washi ngton
or Oficer Anderson to formally identify defendant Washi ngton as
the person from whom they purchased drugs in the course of the
under cover investigation. The officers’ testinony nonethel ess
elimnated any doubt about their <certainty that defendant
Washi ngton was the sane person as the Gold Brick from whom they
purchased drugs during the undercover investigation. O ficer
Washi ngton testified that Gold Brick was defendant Washington’s
street nane or alias. Moreover, Oficer Washington testified that
he did subsequently identify defendant WAshi ngton as Gold Brick,
al though that identification was not nade by way of a formal pre-
trial photographic line-up or inwittenreports. Oficer Anderson
testified that he was “positive” of his identification of defendant
Washi ngton as Gold Brick, and that defendant Washi ngton was the
sane man that he purchased drugs from on several occasions.
O ficer Anderson also testified that he had previously identified

def endant Washington in a pretrial photo |line-up. Although neither
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O ficer Washington’s nor Oficer Anderson’s testinony on the
subject is very clear, Oficer Tong s testinony suggests that their
pretrial identification of defendant Washi ngton was based upon
information received from a confidential informant and their
identification of defendant Washi ngton fromthe photo placed in the
case file by Oficer Tong.

Def endant Washi ngton argues both that the pretrial
identification procedure was inperm ssibly suggestive and that the
subsequent identification was unreliable. Def endant Washi ngt on
contends that his due process rights have been viol at ed because t he
facts and circunstances in this case create a substantial risk of
irreparable msidentification. See United States v. Rogers, 126
F.3d 655, 658 (5th Cr. 1997) (“The Due Process C ause protects
accused individuals fromthe use agai nst them of evidence derived
fromunreliable identifications that resulted from inpermssibly
suggestive procedures.”). W scrutinize such clainms using a two-
part test. First, we ask whether the identification procedure was
i nperm ssi bly suggestive. 1d. Second, we ask whether, in |light of
the totality of the relevant circunstances, the procedure posed a
"very substantial |ikelihood of irreparable msidentification."
| d. If the answer to both questions is yes, then the
identificationis not adm ssi bl e and shoul d have been excl uded from
the jury’s consideration. See Rogers, 126 F.3d at 658.

The I ynchpin of the balancing inquiry is reliability, with an
attendant focus upon fairness. Mnson, 97 S. . at 2253; Rogers,

126 F.3d at 658; Sanchez, 988 F.2d at 1384. Factors that may be
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considered when neking this determnation include: (1) the
opportunity of the witness to observe the crimnal at the tine of
the crinme; 2) the witness’ degree of attention; 3) the accuracy of
the wtness’ prior description; 4) the level of certainty
denonstrated at the identification; and 5) the tinme between the
crime and the identification. See Manson, 97 S. C. at 2253

Rogers, 126 F.3d at 658; Sanchez, 988 F.2d at 1389. These factors
are to be wei ghed against the “corrupting effect of the suggestive
identification itself.” Manson, 97 S. C. at 2253; Rogers, 126
F.3d at 658.

Def endant Washi ngton argues, and this Court has recogni zed
that an identification prem sed upon the presentation of a single
phot ogr aph may be hi ghly suggestive. See Rogers, 126 F.3d at 658;
see also Manson, 97 S. C. at 2254. Thus, at least in sone
contexts, the potential for a corrupting influence when a pretri al
i nvestigation is prem sed upon a singl e photograph may be high. W
note, however, that this is not a case in which a vul nerable victim
outside of |aw enforcenent was presented with a single photograph
by law enforcenent authorities who, by presenting only one
phot ograph, suggested that +the pictured individual was the
per petrator. To the contrary, these trained |aw enforcenent
officers dealt with defendant Washi ngton face-to-face. See Manson
97 S. . at 2253; Sanchez, 988 F.2d at 1389-90. In that sense,
t he phot ograph was actually used to confirmdefendant Washi ngton’s
proper nanme rather than his identity as a perpetrator. W need

not, however, decide whether the procedure utilized in this case
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was i nperm ssi bly suggestive because assum ng arguendo that it was,
there can be no reversible error unless the totality of the
rel evant circunstances create a “very substantial |ikelihood of
irreparable msidentification.” Manson, 97 S. C. at 2254; see
al so Rogers, 126 F.3d at 658; Sanchez, 988 F.2d at 1389.

There is no such |ikelihood of msidentificationin this case.
O ficer Washington’s and Oficer Anderson’s identification of
def endant WAshi ngton fromthe photograph in the case file occurred
near the end or at the end of the undercover investigation and
after defendant Washington was involved in multiple undercover
pur chases. Both officers had anple opportunities to observe
def endant Washi ngton, and there is no indication that their view of
him during those transactions was in any way obstructed or
conprom sed. See Manson, 97 S. Ct. at 2253; Sanchez, 988 F.2d at
1389- 90. As police officers engaged in an undercover
i nvestigation, both officers would have anticipated being called
upon to identify the persons involved in the drug trafficking
activities. See Manson, 97 S. C. at 2254; Sanchez, 988 F.2d at
1390. Thus, both officers woul d have been exerci sing a hi gh degree
of attention. See Sanchez, 988 F.2d at 1390. Wile there is no
evidence that either officer reported a verbal description of
def endant Washington, a.k.a. Gold Brick, to Oficer Tong or other
case agents, both officers’ trial testinony tended to negate any
doubt about defendant Washington’s identity as Gold Brick. See
Manson, 97 S. . at 2253. Finally, the officers’ identification

of def endant WAshi ngton occurred shortly after police were able to
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discern his true identity. For Oficer Washington, this was after
the last in a series of purchases involving defendant Washi ngton;
for Oficer Anderson, this was shortly after his first purchase
i nvol vi ng defendant Washington and while his investigation was
cont i nui ng.

Def endant Washington attenpts to establish the inherently
unreliable nature of the officers’ pretrial identifications by
pointing to a police report and an evi dence bag prepared after one
of the undercover purchases. At that tine Gold Brick’s proper nane
was unknown, but police had reason to believe that Gold Brick’s
real nanme m ght be “Sidney Young.” That possibility was recorded
inthe police report and on the evi dence bag. Defendant Washi ngton
contends that this evidence suggests that the officers
identifications mght be in error. W disagree. The police report
and evidence bag nerely reflected the task force' s best
understandi ng of the identity of Gold Brick at that tinme. There is
absolutely nothing in the record to suggest that any such Sidney
Young is in fact a real person or that defendant Washi ngton was
incorrectly identified by the undercover officers. Mor eover,
def ense counsel was given anple opportunity to explore the inport
of the police report and evidence bag at trial, and this is
precisely the type of conflict that the jury is conpetent to
resol ve. See Manson, 97 S. & at 2254; Sanchez, 988 F.2d at 1391

| dentity can be proven through inference and circunstanti al
evidence. See United States v. CGuerrero, 169 F.3d 933, 941 (5th

Cr. 1999). Wen supported by the officers’ unequivocal testinony

40



at trial, and the corroborating testinony of other w tnesses, we
are persuaded that there is not in this case a very substanti al
l'i kelihood that both officers’ pretrial identification of defendant
Washi ngton was in error. For that reason, there can be no error
predi cated wupon defendant Washington’s contention that the
identifications were unreliable, and we reject def endant
Washi ngton’ s argunent that his convictions nust be reversed because
the governnent failed to establish his identity.

We are persuaded, however, that the governnent’s evi dence was
insufficient to support defendant WAshington’s conviction on the
charge in count 10 that he attenpted to distribute crack cocai ne on
March 10, 1995. The record evidence relating to that charge
establi shes nothing nore than that O ficer Anderson saw def endant
Washi ngton at the Hole on that date. There is nothing tying
def endant WAshington to the attenpted transacti on made t he basi s of
t hat charge. Accordi ngly, defendant Washington’s judgnent of
conviction and sentence on that count nust be vacated, and the

cause remanded for entry of a nodified judgnent.

[11. EVIDENTI ARY PO NTS
Def endant WAshington argues that his conviction nust be
reversed because the district court denied his notion for mstrial
after O ficer Tong i nadvertently referred to a photograph taken in
the course of defendant Washington’s prior arrest. The
obj ectionable reference occurred in the follow ng context. On

direct exam nation, the prosecutor established that Oficer Tong
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had identified all of the defendants as being involved in the
charged of fenses. On cross-exam nation, defendant WAshi ngton’s
counsel questioned Oficer Tong at Ilength about exactly how
def endant Washi ngton was identified as being the person using the
street nane of Gold Brick. On re-direct examnation, the
prosecutor sought to clarify any msunderstanding about the
identification, by asking Oficer Tong to clarify how Oficer
Washi ngt on confirned def endant WAshi ngton’s identity. Oficer Tong
responded as foll ows:

M. Washington was always identified through the

undercover purchases as Gold Brick. It took

several days for us, or took us several nonths for

us to positively identify him by nane, which was

Johnny WAshi ngton. Upon identifying himas Johnny

Washi ngt on, I obtained a Shreveport Pol i ce

phot ograph of a prior arrest and placed it in .
At that point in the testinony, defendant Washi ngton’s counsel made
an objection, which was sustained by the district court. The
district court further instructed the jury at that tine that they
were to disregard the last sentence of Oficer Tong's testinony,
and specifically, where or how t he photograph was obtai ned by the
police. Wshington’s counsel then noted that a further objection
and request on defendant Washington’s behal f needed to be raised,
but could be handl ed outside the presence of the jury. Later,
out si de the presence of the jury, defendant Washi ngton noved for a
mstrial. The district court denied the notion, noting that there
was insufficient prejudice rising fromthe brief remark to justify

a mstrial.

W reviewthe district court’s denial of a notion for mstri al
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for an abuse of discretion. See United States v. Ml saps, 157
F.3d 989, 993 (5th Cr. 1998). “I'f the notion for mstrial
i nvol ves the presentation of prejudicial testinony before a jury,
anewtrial isrequiredonly if there is a significant possibility
that the prejudicial evidence had a substantial inpact upon the
jury verdict, viewed inlight of the entire record.” United States
v. Paul, 142 F. 3d 836, 844 (5th Gr.), cert. denied, 119 S. . 271
(1998). A prejudicial remark may be rendered harm ess by curative
instructions to the jury. See United States v. Nguyen, 28 F.3d
477, 483 (5th Gr. 1994). Moreover, this Court gives great weight
to the district court’s assessnent of the prejudicial effect of an
obj ecti onable remark. 1d.

Def endant WAshi ngt on acknow edges that a curative instruction
is often sufficient to avoid undue prejudice, but argues that the
curative instruction was not sufficient in this case because the
absence of conpetent evidence identifying defendant Washi ngton as
t he person who conmtted the acts alleged in the indictnent created
a “significant possibility” that the jury would be unable to
disregard the reference to Washington's prior arrest. The
Governnment counters that O ficer Tong’ s reference was fleeting and
unrel ated to the substantive testinony bei ng of fered. See United
States v. Sotelo, 97 F.3d 782, 798 (5th Cr. 1996) (characteri zing
such comments as "stray" and finding any error harm ess). The
governnent also relies upon the curative instruction and the
overwhel m ng nature of the evidence agai nst defendant Washi ngton

for the proposition that the trial court did not abuse its
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di scretion.

Havi ng concl uded an exhaustive reviewof the record, we affirm
the district court’s denial of defendant Washington’s notion for
mstrial. Oficer Tong' s stray reference to def endant Washi ngton’s
prior arrest was exceedingly brief and was conpletely unrelated to
t he substance of his identification testinony. The governnent did
not inpermssibly refer to or explicitly or inplicitly make any
obj ecti onabl e use of the comment later in the trial. |In addition,
the district court’s straightforward curative instruction was
adequate to address any potential prejudice arising from the
fleeting remark. As the district court explicitly recognized in
its comments to counsel outside the presence of the jury, any
further coment woul d only have nerely exaggerated the significance
of what was otherwise a relatively innocuous and brief remark.
Finally, as developed supra, we do not agree wth defendant
Washi ngton’s prem se that the record is sonehow deficient on the
issue of his identity. The governnent produced anpl e evidence of
def endant Washington’s identity.

Def endant Washi ngt on al so contends that his conviction nust be
reversed because the district court permtted Henry MCul | ough, a
pl eadi ng co-conspirator, to testify that his guilty plea to count
1 of the indictnent included his adm ssion that he “sold drugs
with” defendant Washington and other defendants. Def endant
Washi ngt on obj ected to this testinony as bei ng i nadm ssi bl e because
it was not tied tothe tinme franme of the conspiracy or the of fenses

alleged in this case, and as bei ng beyond the perm ssi bl e scope of
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redirect. Def endant WAshi ngton presses those sane argunents on
appeal .

We review the district court’s decision to admt evidence for
abuse of discretion. See United States v. Townsend, 31 F.3d 262,
268 (5th Gr. 1994). Even if an abuse of discretion is found, the
conviction must stand unless the court finds the error to be
harnful. See id. Applying those standards, we find no reversible
error on the basis of MCullough’s testinony that he sold drugs
w t h def endant Washi ngt on.

Def ense counsel was given significant latitude to explore the
terms of MCullough’s plea bargain on cross-exan nation. The
prosecutor responded on redirect by likew se raising the terns of
the plea bargain. In the context of those questions, the
prosecutor asked MCul | ough whether his guilty plea to the drug
conspiracy charged in count 1 constituted an adm ssion that he sold
drugs with various defendants, including defendant Washi ngton.
McCul | ough’ s response was therefore tied to the tinme frame of and
related to the alleged conspiracy, and we decline to reverse

Washi ngton’ s convi ctions on this ground.

V.  SENTENCI NG | SSUES
Defendants Reliford and Cinton chall enge certain aspects of
the district court’s calculation of their guideline sentences. W
review the trial court’s application of the Sentencing Quidelines
de novo and its factual findings for clear error. See United

States v. Dixon, 132 F.3d 192, 201 (5th Cr. 1997).
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A Def endant Reliford

Def endant Reliford maintains that the district court
erroneously cal cul ated the quantity of drugs attributable to him
Specifically, Reliford maintains that there is no credi bl e evi dence
that he was involved in the conspiracy past Novenber 1, 1994.
Thus, Reliford maintains that he shoul d have been hel d account abl e
for only 87.27 granms, the anpunt attributed to transactions
occurring between Septenber 22, 1994, and Novenber 1, 1994, and not
for additional quantities attributable to transactions occurring
bet ween Novenber 1, 1994, and May 1997. W review the district
court’s factual determnation of the anmount fairly attributed to
defendant Reliford for clear error. See MII|saps, 157 F. 3d at 995.

The district court’s fact finding that defendant Reliford
coul d be hel d accountabl e for transacti ons occurring after Novenber
1, 1994, was based upon O ficer Tong’'s testinony at the sentencing
hearing and defendant Reliford’ s own statenents to the probation
officer that he bought and sold drugs throughout the tinme period
defining the conspiracy. Oficer Tong testified that pleading co-
conspirator MCull ough, informant Sellers, and w tness Demarcus
June told himthat defendant Reliford was involved throughout the
tinme period alleged inthe indictnment. Tong specifically testified
concerning governnment information that, during the tine period
defined in the indictnent, Reliford net people at the entrance to
the Hole, ascertained what they wanted to purchase, directed the
potential custoners to the appropriate person and | ocation, and

sonetinmes involved hinself in the transactions. Reliford argues
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that Oficer Tong’s testinony is inadm ssible hearsay and that it
is incredible because it is inconsistent with those w tnesses
trial testinony that they never purchased drugs from def endant
Rel i f ord.

W di sagree. Defendant Reliford s objection that O ficer
Tong’ s sentenci ng testi nony was i nadm ssi bl e hearsay i s unavail i ng.
The evidence used to determne relevant conduct for sentencing
pur poses need not be adm ssible at trial, but needs only to possess
sufficient indicia of reliability to support its accuracy. See
Medi na, 161 F.3d at 876. W |ikew se disagree with defendant
Reliford’'s premse that Oficer Tong's sentencing testinony was
patently inconsistent with the testinony of Sellers, MCullough,
and Demarcus June at trial. Wile it is true that those w tnesses
testified that they did not personally buy drugs from defendant
Reliford, that testinony is not necessarily inconsistent with what
O ficer Tong said he | earned about defendant Reliford s role from
those w tnesses. I ndeed, MCullough testified consistently at
trial that he knew each of the defendants and that they were al
i nvolved in the conspiracy. McCul | ough also testified that he
observed defendant Reliford directing traffic at the Hol e sone tine
after 1993. Moreover, the district court, which presided over the
trial of this matter as well as the sentencing, was conpetent to
assess the deneanor and credibility of the witnesses at trial and
the evidence offered at sentencing. See Sotelo, 97 F.3d at 799.
The district court’s resolution of whatever factual anbiguities may

appear in the record are deserving of our deference, provided there
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is a plausible basis in the record for the district court’s
determ nation. See United States v. Lage, 183 F.3d 374, 383 (5th
Cr. 1999), cert. denied, 120 S. C. 1179 (2000). Wth due
consideration of both Oficer Tong's testinony at sentencing and
the witnesses’ testinony at trial, we can not conclude that the
district court’s factual determ nations that Reliford continued to
participate in the conspiracy and that the quantities involved in
the transactions occurring after Novenber 1, 1994 were reasonably
foreseeable to himare inplausible. See U S. S.G § 1Bl1.3(a)(1)(B)

(permtting consideration of “all reasonably foreseeable acts and
om ssions of others in furtherance of the jointly undertaken
crimnal activity”); see also United States v. Brito, 136 F. 3d 397,
415 (5th Gr.), cert. denied, 118 S. C. 1817 (1998).

Defendant Reliford also objects to the district court’s
reliance upon Reliford s adm ssion to the probation officer that he
purchased and sold drugs daily until his April 27, 1998 arrest.
Reliford maintains that the probation officer’s conclusory hearsay
statenent, standing alone, is an inadequate factual basis for the
court’s inclusion of transactions after Novenmber 1, 1994, because
the statenent does not tie the subject drug trafficking activities
to the activities of the conspiracy. W need not deci de whet her
Reliford s adm ssion, standing alone, would suffice. The record
presents an anple factual basis for the district court’s factual
determ nation of the quantity attributable under the guidelines to

def endant Reliford. W therefore reject defendant Reliford' s

argunent that the district court’s decision to hold himresponsible
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for drugs distributed after Novenber 1, 1994, was clearly
erroneous.
B. Def endant C i nton

Defendant Cdinton contends that the district court clearly
erred by enhancing his sentence under U S. S.G 8§ 2D1.1(b) for
possessi on of a dangerous weapon. The district court’s factua
determ nation that Cinton possessed a danger ous weapon i s revi ewed
for clear error. See United States v. Navarro, 169 F.3d 228, 234
(5th Gr.), cert. denied sub nom, Ednonson v. United States, 120
S. C. 117 (1999); United States v. Chavez, 119 F. 3d 342, 348 (5th
Cr.) (district court’s determnation that a co-conspirator’s
possession of a firearmwas reasonably foreseeable is reviewed for
clear error), cert. denied, 118 S. C. 615 (1997). Cinton’s
briefing suggests that the district court’s application of the
enhancenment defined in § 2D1. 1(b) was prem sed sol el y upon the fact
t hat police found guns at his honme when he was arrested i n Decenber
1997, six nonths after the conspiracy alleged in count 1 ended.

We di sagree. The presentence report describes several
occasions on which Cdinton was in actual possession of firearns
during the course of the conspiracy. For exanple, in Novenber
1994, dinton’s car was stopped and police recovered a 9 nm Cobr ay
handgun with one clip and 31 rounds of Iive ammunition. |In January
1995, dinton was detained after police recovered a 9 nm sem -
automati ¢ handgun with a nagazine containing 11 rounds of |ive
anmmunition when investigating a report of loud nusic at an

apartnment conplex. Finally, in Novenber 1996, police recovered two
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weapons owned by Cinton, a Norinco sem -automatic assault rifle,
Model SKS, and a Rem ngton sem -automatic rifle, Mddel 66, after an
attenpted robbery and shooting incident at Cinton’s house. Wile
there is no direct evidence tying dinton’s possession of these
weapons to his drug trafficking activities, thereis circunstanti al
evi dence supporting the inference that there was such a connecti on.
W therefore conclude that the facts relating to dinton’s
i ndi vi dual possession of dangerous firearns on nultiple occasions
during the tinme period defined in the indictnment provides sone
factual support for the district court’s application of
§ 2D1.1(b)(1).

O equal I npor t ance, defendant Cdinton my be held
responsi ble, not only for his own conduct, but for the foreseeable
conduct of his co-conspirators. The record establishes that
McCul | ough, who pleaded guilty to the conspiracy count, carried
guns provided by defendant Clark to protect the drug trafficking
activities nmade the object of the conspiracy. A co-conspirator’s
possession of a firearmmay be used to enhance a sentence if that
possession is reasonably foreseeable to the defendant. See United
States v. Garza, 118 F. 3d 278, 286 (5th Cr. 1997); see also United
States v. Gaytan, 74 F.3d 545, 559 (5th Cr. 1996) (“A court may
ordinarily infer that a defendant should have foreseen a
codef endant’ s possessi on of a dangerous weapon, such as a firearm
if the governnent denonstrates that another participant know ngly
possessed a weapon while he and the defendant conmtted the

of fense.”). Gven the evidence presented at trial, and the
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foregoi ng factual circunstances, we have no troubl e concl udi ng t hat
McCul | ough’ s possession of a dangerous weapon as part of his
assigned duty of protecting the conspiracy was reasonably
foreseeable to defendant Cinton. We, therefore, affirm the
district court’s reliance upon § 2D1.1(b) when determ ning
defendant Cinton’ s sentence.

Defendant Cinton also maintains that the district court
clearly erred by enhancing his sentence under U S S. G § 3Bl.1
based upon the factual determ nation that he was a | eader, nanager,
or supervisor of the conspiracy. As to this enhancenent, Cinton
contends that the district court failed to nake the findings
required by Federal Rule of Crimnal Procedure 32(c) to support
application of this enhancenent. dinton also nmaintains that there
is an insufficient factual basis for the district court’s factual
determ nation that he played a | eadership role in the conspiracy.
The district court’s inplenentation of Federal Rule of Crimna
Procedure 32(c) is reviewed de novo. See United States v. Mers,
150 F.3d 459, 461 (5th Gr. 1998). The district court’s
determ nation that defendant Cinton played a |l eadership role is a
factual determ nation, which we review for clear error. See
Navarro, 169 F.3d at 234.

The district court relied upon the relevant sentencing
docunents, overruling dinton’s objection to the enhancenent for a
| eadership role “for the reasons stated” therein. The district
court’s express adoption of those reasons supporting the

enhancenent that were given in the sentencing docunents was in this
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case sufficient to satisfy its obligations under Federal Rule of
Crimnal Procedure 32(c). See United States v. Duncan, 191 F. 3d
569, 575 (5th Gr. 1999) (“We have nevertheless rejected the
proposition that a court nust nmake a catechismc regurgitation of
each fact determ ned; instead, we have allowed the district court
to make inplicit findings by adopting the PSR 7). Wil e the
rel evant paragraph in the presentence report nerely referred to
record evidence establishing defendant dinton’s role in the
conspiracy, the governnent’s response to Cinton’s objections
actually set forth the record evidence supporting the probation
officer’s conclusion that the enhancenent was appropriate.
Specifically, informant Sellers testified that defendant O ark was
a |leader in the conspiracy and that defendant Cinton “played the
sanme role” as defendant Clark. The record reflects that informant
Sellers further testified that defendants Reliford and Washi ngton
pl ayed the lesser role of distributor, rather than |eader or
manager of the conspiracy. The governnent mai ntains that def endant
Cinton also denonstrated control over the conspiracy by
approaching O ficer Washi ngton after an undercover buy and telling
O ficer Washi ngton that the officer woul d be “dealing with” Cinton
from now on. While there is evidence in the record that m ght
inplicitly support an inference of a lesser role for defendant
Cinton, the record reflects an adequate evidentiary basis for the
district court’s factual determ nation that defendant Cinton

pl ayed a | eadership role. W therefore conclude that the district
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court’s fact finding that defendant Cinton played a |eadership

role is not clearly erroneous.

CONCLUSI ON

For the foregoing reasons, the crimnal convictions and
sentences of defendants Clark, Cinton and Reliford are AFFI RVED
The crim nal convictions and sentences of defendant WAshi ngton as
to the conspiracy count (count 1), and as to the counts all eging
distribution of crack cocaine on Septenber 28, 1994 (count 3),
Cctober 5, 1994 (count 4), Cctober 21, 1994 (count 5), Novenber 1,
1994 (count 6), January 24, 1995 (count 7), January 27, 1995 (count
8), and January 31, 1995 (count 9), are AFFIRVED. The crim na
conviction and sentence of defendant WAshington as to the count
all eging attenpted distribution of crack cocai ne on March 10, 1995
(count 10), is REVERSED, and the cause is REMANDED for entry of a

nmodi fied judgnent consistent with this opinion.
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