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W EUGENE DAVIS, Circuit Judge:
WIlliam Gari bal di and Carl os Sanmuel (whom we sonetines refer

tojointly as the Relators) sued their enployer, the Ol eans Pari sh

“Judge, U.S. Court of International Trade, sitting by
desi gnati on.



School Board on behalf of the United States for numerous viol ations
of the False Claims Act, 31 U S.C. § 3729, et seq. After trial, a
jury found that the School Board had subm tted nore than 1500 fal se
clains to the federal governnent over the course of 11 years. The
district court subsequently entered a judgnent on the verdict
agai nst the School Board of alnpbst $23 million. The School Board
and the Rel ators now chall enge the district court’s judgnent. The
United States has intervened in this appeal to defend its
interpretation of the False O ains Act. Because we find that a
| ocal governnment such as the School Board is not subject to
liability under the False Clains Act, we vacate the judgnent
entered by the district court and render judgnent for the School
Boar d.
| .

In 1995, Garibaldi was Director of the Audit Departnent of the
School Board and Sanuel was an Auditor working under Garibaldi’s
di rection. In that year, Sanmuel began an audit of the Risk
Managenent Departnent of the School Board. During the audit,
Sanuel di scovered what he thought were substantial problens in two
of the prograns adm nistered by the Ri sk Managenent Departnent,
nanely the School Board’s unenploynent conpensation insurance
program and its workers’ conpensation insurance program

Sanuel’s audit of the Ri sk Managenent Departnent turned up
what he concl uded were di sproportionate all ocati ons of the costs of
unenpl oynment conpensation insurance and workers’ conpensation
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i nsurance to the portions of the School Board s budget financed by
the federal governnent. |In particular, Sanuel discovered that the
School Board was chargi ng substantially higher rates per payrol
dol l ar for unenploynent insurance to the School Board’s prograns
that were financed by the federal governnent. Sanuel was unable to
find any justification for this disparity and al so found that ot her
generally accepted nethods of cost allocation would charge the
federal governnent substantially less. As for the School Board s
wor kers’ conpensati on i nsurance program Samnuel di scovered that the
School Board had unfairly allocated the savings it had achieved
from switching to self-insurance in the early 1990s. Sanuel
di scovered that federally financed prograns paid about 25% of the
cost of the School Board' s workers’ conpensation insurance before
it swtched to a self-insurance program However, the School Board
never reduced the contribution of the federal governnent to its
wor kers’ conpensation insurance programto account for the |arge
savings it realized by swtching to self-insurance.

Sanuel took his findings to his supervisor Garibaldi. They
prepared a report which set forth their conclusions that the
allocation of premuns for the School Board' s unenploynent
conpensation and workers’ conpensation insurance prograns was
seriously flawed. They also alleged that these flaws constituted
a violation of applicable federal accounting principles and the
Fal se Cains Act. The Relators sent their report to Murris Hol nes,
then Superintendent of the school system Concerned with the
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concl usi ons of the report, Hol mes asked the chief financial officer
of the school system Janes Henderson, to review the findings of
the Rel ators. Henderson refuted every finding of the Relators and
found that the accounting decisions made by the School Board were
fully justified and in line with applicable federal accounting
princi pl es. Hol nes then retained KPMG Peat Marw ck, the School
Board’s longtine outside auditor, and another accounting firm
Bruno & Tervalon, to settle the dispute between the Relators and
Henderson and to pass on the propriety of the School Board’s
accounting decisions. The two accounting firns sided wth
Henderson and specifically found that the School Board had never
vi ol ated applicable federal accounting principles or the False
Cl ai ns Act.

As aresult of this dispute and the concl usi ons reached by the
two accounting firnms, the School Board fired Sanmuel, who was still
a probationary enployee, and placed Garibaldi on paid suspension
pending a hearing that would allow the School Board to term nate
hi m

1.

Less than thirty days after Sanmuel was fired and Gari bal di
suspended, the two Relators filed this lawsuit. Invoking the qui
tam provisions of the False Cains Act, 31 US C § 3730, they
al l eged, on behalf of the United States, that the School Board had
submtted nunmerous false clains to the United States over the
course of eleven years as a result of the alleged accounting
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i nproprieties recounted above. They al so alleged that they had
been retaliated against for bringing these inproprieties to |light,
in violation of the protections the False Clains Act gives to
whi stleblowers. See 31 U S.C. 8§ 3730(h). The United States chose
not to exercise its right, granted by 31 U.S.C. § 3730(b)(4)(a), to
intervene in the action and take over its prosecution, and so the
Rel ators pressed forward on their own.

Foll ow ng nine days of testinony, the jury returned its
verdict in favor of the Relators. The jury found that the School
Board had submtted 1570 false clains to the federal governnent
over the course of 11 years. It found that the federal governnent
had sustai ned actual damages as a result of these false clains of
$7.6 mllion, which was the sumof $4.6 mllion in damages fromthe
School Board’ s unenpl oynent conpensation insurance program and $3
mllion fromthe workers’ conpensation i nsurance program The jury
also found that both Sanuel and Garibaldi had suffered illega
retaliation for bringing these allegations tolight. It found that
each had suffered damages of $65,000 for pain and suffering
connected with the retaliation, and that Sanuel had | ost $103, 000
in wages as a result of his term nation.

The district court entered judgnent on the basis of the
findings nmade by the jury. It ordered the School Board to pay
trebl e danages, per the requirenents of 31 U S C. § 3729(a), of
$22.8 mllion and a civil penalty of $7.85 nillion, which was the
product of 1570 false clainms and the statutory m ni mum penalty of
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$5000 per false claim See 31 U S.C. 8§ 3729(a). It also awarded
each of the Relators the $65, 000 i n damages for pain and suffering
and awarded Sanuel $206,000 in back wages, which was tw ce the
actual anount of back wages per 31 U S.C 8§ 3730(h).! As their
bounty for successful prosecution of the action, the district court
awar ded the Relators 25% of the danages and civil penalty payable
tothe United States. Finally, the district court al so awarded t he
Rel ators attorney’s fees, expenses, and costs.

Foll ow ng entry of judgnent by the district court, the School
Board noved for judgnent as a matter of |law under Fed. R GCv. P
50(b). The Relators noved to anmend the judgnent, arguing that the
jury had inproperly cal cul ated the damages ari sing fromthe School
Board’ s unenpl oynent conpensation i nsurance program The Rel ators
al so noved to have their share of the award payable to the United
States increased to the statutory maxi num of 30%

The district court denied all the nptions. United States ex

rel. Garibaldi v. Oleans Parish Sch. Bd., 46 F. Supp.2d 546 (E. D

La. 1999). However, the district court, acting sua sponte, did
alter the judgnent in two respects. Finding that the jury had
m scal cul ated the anobunt of damages payable as a result of the
School Board's workers’ conpensation insurance program the

district court reduced that portion of the damage award from $3

The portion of the judgnment that represents danages payabl e
directly to the Relators based on their retaliation claimhas been
satisfied by the School Board. Only the judgnent in favor of the
United States is at issue in this appeal.
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mllion to $2,699,952. This had the effect of reducing the treble
damages to $21, 899, 856. The district court, acting on the

authority of Peterson v. Winberger, 508 F.2d 45 (5th Gr. 1975),

al so reduced the civil penalty from$7.85 mllion to $100, 000.

The School Board raises several issues in its appeal,
i ncluding that a | ocal governnent such as it may not be held liable
under the False Cains Act. In their appeal, the Relators argue
that the district court erred in reducing the civil penalty to be
paid by the School Board and that it abused its discretion in not
awarding the Relators the statutory maxi mum share of the award
payable to the United States. The United States has intervened in
this appeal to assert its interpretation of the False Cains Act.

L1,

We begin with the issue we find dispositive, nanely whether a
| ocal governnment such as the School Board may be held |iabl e under
the False Cains Act. The answer to this question requires us to
interpret the |language of a federal statute, a question of |aw

whi ch we review de novo. United States v. Soape, 169 F. 3d 257, 262

(5th Gr. 1999), cert. denied, 527 U.S. 1011, 119 S.C. 2353, 144
L. Ed. 2d 249 (1999).

The issue before us can be sinply stated. Does the Schoo
Board qualify as, “Any person” under the False Clains Act? The
Fal se O ains Act makes, “Any person” who, inter alia, know ngly
presents a false claim to the federal governnent for paynent,
liable for treble damages and a civil penalty of between $5000 and
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$10, 000 per false claim 31 U S.C. 8§ 3729(a). The School Board
argues that, as a local governnent, it is not a person under the
Fal se Clains Act.? The Relators, and the United States, argue that
the School Board is a person under the False Clains Act. The term
person in the liability provisions of the False Cains Act is not
defined in the statute.® 31 U S.C. § 3729. The issue is one of
first inpression for this court, and for the courts of appeal
generally. Those district courts that have considered the issue

are divi ded. See United States ex rel. Chandler v. Hektoen |Inst.

for Med. Research, 118 F. Supp.2d 902 (N.D. Il11. 2000) (Cook County,

The Ol eans Parish School Board is a body corporate with the
power to sue and be sued, to nmake contracts, to purchase and hold
property and to sell property. La. Rev. Stat. Ann. 88 17:51,
17:81, 17:83, 17:87.6 (West 2000). It has the power to | evy taxes
on property within the Cty of New Oleans to support its
operations. La. Const., art. 8, 8§ 13. It is not an arm of, and
has an identity separate and distinct from the State of Loui siana.
Mnton v. St. Bernard Parish Sch. Bd., 803 F.2d 129, 131-32 (5th
Cir. 1986).

The Relators point to legislative history from the 1986
anendnents to the Fal se Cl ai ns Act that concl udes, they argue, that
| ocal governnents are persons for purposes of the Fal se C ai ns Act.
See S. REP. NO 99-345, at 8, reprinted in 1986 U S.C C A N 5266,
5273 (stating, on the basis of the holding in Mnell v. Dept. of
Social Services of the Gty of New York, 436 U S. 658, 98 S. Ct.
2018, 56 L. Ed.2d 611 (1978), that | ocal governnents are persons for
purposes of the False Cains Act). The problem with this
| egislative history is twofold. First, it cites to a case
concerned with an entirely different federal statute, nanely 42
US C § 1983. Second, the term person has been in the statute
since it was first enacted in 1863. This report is thus post-
enactnent legislative history, and, “utterly irrelevant” to
determning the neaning of the term person in the liability
portions of the False Clainms Act. Vernont Agency of Natural Res.
v. United States ex rel. Stevens, us _ , 120 S. C. 1858,
1868 n. 12, 146 L.Ed.2d 836 (2000).
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I1linois not a person under the False Clains Act); United States ex

rel. Dunleavy v. County of Delaware, No. ClV. A 94-7000, 2000 W

1522854 (E.D. Pa. Cct. 12, 2000) (Del aware County, Pennsyl vani a not

a person under the False Clains Act); United States ex rel. Gles

v. Sardie, No. CV-96-2002 LG (Rcx) (C.D. Cal. Aug. 1, 2000) (Cty
of Los Angeles, Californiais a person under the False Cains Act).

In considering the i ssue before us, we pause first to discuss
an i nportant developnent in the law interpreting the False O ains
Act that occurred during the pendency of this appeal. In My of

2000 the Suprene Court decided Vernont Agency of Natural Res. v.

United States ex rel. Stevens, us _ , 120 S.Ct. 1858, 146

L. Ed. 2d 836 (2000). 1In Stevens, the Suprene Court held that states
are not persons for purposes of the False Cains Act. Though
St evens does not decide the question presented by this case, the
Court’ s reasoni ng does shed sone |ight on whet her | ocal governnents
are persons for purposes of the False Cains Act.*

In Stevens, Jonathan Stevens sued his forner enployer, the

Ver nont Agency of Natural Resources, under the Fal se C ains Act for

“Prior to the Suprene Court’s decision in Stevens, we have
| ocated only two decisions (other than that by the district court
in this case), both from district courts, that decided whether
| ocal governnents are consi dered persons for purposes of the Fal se
Clains Act. These two deci sions reached opposite concl usions. See
United States ex rel. Chandler v. Hektoen Inst. for Med. Research,
35 F. Supp.2d 1078 (N.D. 111. 1999), rev'd in part, 118 F. Supp. 2d
902 (N.D. I'll. 2000) (Cook County, Illinois is a person under the
False Cains Act); United States ex rel. Gaber v. Gty of New
York, 8 F.Supp.2d 343 (S.D.N. Y. 1998) (GCty of New York, New York
is not a person under the False Cains Act).
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all egedly overstating the anpunt of tinme sonme of the Agency’s
enpl oyees had spent on certain federally funded environnental
proj ects. This resulted, he argued, in the federal governnent
payi ng the Agency nore than it was due under the various projects.
The United States, as in this case, did not intervene in the
action. The Agency noved to dism ss on the grounds that a state
agency is not a person for purposes of the False Clains Act. The
district court denied the notion and the Second G rcuit affirned.
Id. at 1861.

The Suprenme Court began its analysis in Stevens with the
interpretive presunption that the term person does not include the

sovereign. 1d. at 1866-7; see also United States v. Cooper Corp.

312 U.S. 600, 604, 61 S.C. 742, 85 L.Ed. 1071 (1941); United

States v. M ne Wirkers of Anerica, 330 U. S. 258, 275, 67 S.Ct. 677,

91 L.Ed. 884 (1947). The Court then | ooked at the details of the
Fal se Cains Act for |anguage that tended to either underm ne or
reinforce the presunption that states are not included in the term
person. The Court found that three features of the False Cains
Act served to reinforce the presunption that states are not persons
for purposes of the False Cains Act.

First, the Court noted that the civil investigative demand
provisions of the False Cains Act, 31 U S C § 3733, contain a
definition of the term person that includes states. 31 US. C 8§
3733(1)(4). The Court said that, “the presence of such a
definitional provisionin 8 3733, together with the absence of such
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a provision from the definitional provisions contained in 8§
3729, ...suggests that States are not ‘persons’ for purposes of qu
tam liability under § 3729.” Stevens, 120 S. . at 1868-69
(footnote omtted).

Second, the Court held that the treble damages provisions of
the Fal se Clainms Act were, “essentially punitive in nature” and so
i nconsistent with the presunption against inposition of punitive
damages on governnental entities. 1d. at 1869. The Court held
that while the doubl e damages regine of the False dains Act which
had been in place before 1986 m ght have been characterized as
renmedial, the treble danages regine added in 1986 when Congress
anended the False Clains Act is truly punitive. 1d. at 1869.

Third, the Court noted that the Program Fraud C vil Renedies
Act of 1986, which is an adm nistrative schene very simlar to the
Fal se dains Act, contains a definition of person that does not
include states. 31 U S. C. § 3801(a)(6). The Court held that it
woul d be anomal ous to subject states to the harsh damages regi ne of
the False Cains Act while not subjecting themto the relatively
light penalties of the Program Fraud Cvil Renedies Act of 1986.
Id. at 1870. Because of the presunption that the term person does
not include the sovereign, which was reinforced by the details of
the statutory schene discussed above, the Court held that states
are not persons for purposes of the False Cains Act.

The holding in Stevens does not resolve the i ssue presented to
us in this case, nor is nmuch of the reasoning in the opinion
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particularly instructive in resolving the issue presented to us in
this case. Local governnments do not enjoy the sanme sovereign
status as states. For exanple, sovereign imunity under the
El event h Amendnent does not extend to governnental entities which

are not an armof a state. Alden v. Maine, 527 U S. 706, 756, 119

S.C. 2240, 144 L.Ed.2d 636 (1999). Thus, we cannot apply to the
School Board the presunption that the termperson does not include
t he sovereign. Furthernore, other federal statutes that inpose
liability on “persons” cover |ocal governnents but not states.

See, for exanple, Monnell v. Dept. of Social Services of the Gty of

New York, 436 U S. 658, 683-89, 98 S.Ct. 2018, 56 L.Ed.2d 611
(1978) (City of New York, New York is a person for the purposes of

42 U.S.C. 8§ 1983); WII v. Mchigan Dept. of State Police, 491 U S

58, 71, 109 S.Ct. 2304, 105 L. Ed.2d 45 (1989) (State of Mchiganis
not a person for the purposes of 42 U S. C. § 1983). Nor is the
Suprene Court’s reasoning in Stevens regarding either the civil
i nvestigative demand provisions of the False Cains Act or the
ProgramFraud G vil Renedi es Act of 1986 hel pful to us in resol ving
the issue presented by this case given the School Board s
organi zati on as a body corporate.

However, one portion of the Suprene Court’s opinionin Stevens

does provide us with sone guidance. The False Cains Act inposes
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puni tive damages on those who violate it.®> This is contrary to the
wel |l -settled presunption that governnents, including |oca
governnents, are not subject to punitive danages. Stevens, 120

S.C. at 1869; City of Newport v. Fact Concerts, Inc., 453 U. S

247, 259-271, 101 S.Ct. 2748, 69 L.Ed.2d 616 (1981). As the

Suprene Court has held, inposing punitive damges on |oca
governnents is ordinarily contrary to sound public policy. 1d. at
263. Though a |ocal governnent can properly be nade to pay

conpensation for the wongful acts of its agents, punishing a | ocal
governnment is pointless. The punishnment, in the form of higher
taxes or reduced public services, is visited upon the bl anel ess.
Nei t her the taxpayers nor the schoolchildren of Oleans Parish
pl ayed any role in the conduct giving rise to the School Board’'s
liability. Extracting danages from them - damages that are far
nmore than is needed to conpensate the federal governnent for
what ever |osses it has suffered - is supported, as the Suprene
Court has said, by, “[n]either reason nor justice.” 1d. at 267.

| nposi ng punitive damages on a | ocal governnent in favor of
the federal governnent is especially problematic. Requiring such
a transfer paynent would reflect a judgnent by Congress that

denyi ng the schoolchildren of Ol eans Parish needed services, or

Both the Rel ators and the United States argue that t he damages
regine of the False Clains Act is not truly punitive. Wi | e
decisions prior to the Suprene Court’s decision in Stevens may have
supported such an argunent, the Suprene Court’s decision in Stevens
is conclusive on this point. The treble damages inposed by the
Fal se Clainms Act are punitive damages. Stevens, 120 S. C. at 18609.
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requiring the taxpayers of Orleans Parish to pay higher taxes, is
justified in light of the relatively mnor benefit to the federal
treasury. Though Congress is free to nake that determnation if it
chooses, we will not find such a choice absent clear |anguage in
the text of the False C ains Act.

The Relators and the United States argue that the definition
of personin 1l US. C 81 (often called the Dictionary Act), which
supplies definitions of certain terns when they are otherw se
undefined in the statute, requires us to define person in the
liability provisions of the False Clains Act as including |ocal
gover nnent s. They argue that Monell, 436 U S. at 688-9, holds

exactly that. The School Board argues, on the basis of Ngirai ngas

v. Sanchez, 495 U S. 182, 110 S.C. 1737, 109 L.Ed.2d 163 (1990)

and the legislative history quoted therein, that the definition of
person in the Dictionary Act does not include |ocal governnents.
W need not, and do not, choose between these two argunents
because, by its own terns, the definitions in the Dictionary Act do
not apply when the context of a statute indicates that Congress
i nt ends anot her neani ng.

In Rowand v. California Men's Colony, Unit Il Men's Advisory

Council, 506 U S. 194, 113 S.C. 716, 121 L.Ed.2d 656 (1993) the
Suprene Court held that an uni ncorporated associ ati on of prisoners

could not proceed in forma pauperis under 28 U.S.C. § 1915.° The

°The Court explained that the statute, which has since been
anended, provided that, “a qualifying person may °‘comenc|e],
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prisoners’ association argued that it was a person under the in
forma pauperis statute because the statute did not define the term
person and the Dictionary Act enconpasses associations in the term
person. Id. at 719-27. The Court pointed out that certain
features of the in forma pauperis statute suggested that Congress
did not intend to all ow anyone except natural persons to proceed in
forma pauperis. The Court then considered the first sentence of
the Dictionary Act, which provides that its definitions apply,
“unl ess the context indicates otherwwse.” 1 U S.C. §8 1. The Court
concluded that the context of the statute indicated that the word
person was intended to be used in a nore limted sense than it was
used in the Dictionary Act. The Court said that,

[ ne can say that ‘indicates’ certainly inposes | ess of

a burden than, say, ‘requires’ or ‘necessitates.’ One
can also say that this exception fromthe general rule
would be superfluous if the context ‘indicate[d]

ot herwi se’ only when use of the general definition would

be incongruous enough to invoke the conmmobn nandate of

statutory construction to avoid absurd results. In fine,

a contrary ‘indication” may raise a specter short of

inanity, and with sonething | ess than syllogistic force.
Row and, 506 U S. at 200-01 (internal citations and footnote
omtted). Thus, even if we were certain that the definition of
person in the Dictionary Act includes |ocal governnents, we
conclude that the punitive damages regine of the False Cains Act

di scussed above “indicates” a congressional intent that | ocal

prosecut[e], or defen[d]...any suit, action or proceeding, civil or
crimnal, or appeal therein, wthout prepaynent of fees and costs
or security therefor.’”” Row and, 506 U. S. at 198.

-15-



governnents not be subject toliability under the Fal se C ains Act.

The United States has argued that we should vacate the
puni tive damage awar d payabl e by the School Board but still subject
it to liability under the False Clains Act if we are troubled by
t he punitive danmages of the False Clains Act.’ This would require
us to rewite the statute, sonething we will not do. The Fal se
Clains Act already allows a reduction to doubl e danages fromtreble
damages in those cases where the defendant provides information to
the federal governnent before any investigation is underway. 31
US C 8§ 3729(a). Gven that Congress has already provided for a
reduction in damages in certain cases, we wll not read another
exception into the statute based on the identity of the defendant.
Any person |iable under the False Clains Act is |liable, save for
those exceptions enunerated in the statute, for treble danages.
See also Stevens, 120 S.C. at 1869 n. 16.

We are convinced that the punitive damges regi ne of the Fal se
Cl ai ns Act di scussed above refl ects a congressional intent that the
term“person” in the liability provisions of the False O ains Act
not include | ocal governnents.

| V.

Both the Relators and the United States argue that the Suprene

The Rel ators’ bounty for successful prosecution of this action
i s dependent on the total anmount of damages payabl e by the School
Board. As such, they are not nearly as magnani nous as the United
States and do not argue that we can reduce the damages payabl e by
t he School Board.

-16-



Court’s interpretation of 42 U S.C. 8§ 1983 and the antitrust |aws
suggest the conclusion that |ocal governnents are persons for the

liability portions of the False Clains Act. See Mnell v. Dept. of

Social Services of the City of New York, 436 U S. 658, 98 S. Ct

2018, 56 L.Ed.2d 611 (1978) (42 U.S.C. § 1983); Cty of Lafayette

v. Louisiana Power & Light Co., 435 U S. 389, 98 S. . 1123, 55

L. Ed. 2d 364 (1978) (antitrust |laws). However, our readi ng of these
cases does not change our conclusion that | ocal governnents are not
persons for purposes of the False Cains Act.

In Monell, the Suprene Court held that |ocal governnents are
persons for the purposes of 42 U . S.C. 8 1983. Muich of the opinion
is concerned with the errors in the Court’s decision in Mnroe v.
Pape, 365 U.S. 167, 81 S.C. 473, 5 L.Ed.2d 492 (1961), which had
hel d that | ocal governnents are not persons for the purposes of 42
US C § 1983. That discussion is not relevant to the issue
presented by this case. After review ng why Monroe was wongly
deci ded, the Court went on to conclude that |ocal governnents are
persons for the purposes of 42 U S C § 1983. The Court’s
conclusion was prinmarily based on the legislative history of 42
US C 8 1983. Predicated on this legislative history, the Court
concluded that Congress intended to craft a very broad renedy,
available to all citizens whose civil rights had been viol ated by
those acting under the color of state |aw That is, Congress
intended to create a broad renedi al statute for violations by those
acting under the color of state law. Mnell, 436 U S. at 685-86.
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More i nportantly, the Court concluded that the franmers of 42 U S. C
8§ 1983 had been especially concerned with takings of private
property w thout just conpensation by | ocal governnents. The Court
sai d,

Represent ati ve Bi ngham for exanple, in discussing 8 1 of

the bill, explained that he had drafted §8 1 of the

Fourteenth Anendnent with the case of Barron v. Mayor of
Baltinore, 7 Pet. 243, 8 L. Ed. 672 (1833), especially in

m nd. ‘“In [that] case the city had taken private
property for public use, wthout COMPENSATI ON. .. AND THERE
WAS NO REDRESS FOR THE wong....” gl obe App. 84

(enphasi s added). Binghanis remarks clearly indicate his
view that such takings by cities, as had occurred in
Barron, would be redressable under 8 1 of the bill.
Id. at 686-87. Because 42 U. S.C. 8§ 1983 targeted entities that
acted under color of state |aw, the Court concluded that it would
have been nonsensical to conclude that |ocal governnents are not
persons for the purposes of 42 U S C 8§ 1983. |d. at 686-87.

The Court’s holding in Mnell is prem sed upon specific
indications in the legislative history of 42 U S C. § 1983 that
Congress intended for |ocal governnents to be within the reach of
42 U.S.C. § 1983. W find no simlar indications in the
| egislative history of the False Cains Act. |Indeed, the Suprene
Court has observed that,

As the historical context makes clear, and as we have
often observed, the FCA was enacted in 1863 with the

princi pal goal of ‘stopping the rmassive frauds
perpetrated by large [private] contractors during the
Cvil War.’ ... Its liability provision - the precursor to

today’s 8 3729(a) - bore no indication that States were
subject to its penalties.

Stevens, 120 S.Ct. at 1867 (quoting United States v. Bornstein, 423
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UsS 303, 309, 96 S.C. 523, 46 L.Ed.2d 514 (1976) (bracketed

material in original)); see also United States ex rel. G aber v.

Gty of New York, 8 F.Supp.2d 343, 352 (S.D.N. Y. 1998). Neither

the United States nor the Relators have supplied us with any
authority that would show that the franmers of the Fal se O ains Act
contenplated liability for |ocal governnents. Furthernore, the
False Clainms Act, unlike 42 U S C. 8 1983, is not specifically
targeted at those who act under col or of state law. Thus, it would
not be absurd, as it would be with 42 U S.C § 1983, to hold that
| ocal governnents are not |iable under the False Clains Act. W
al so note that the Suprene Court, relying on the presunption that
| ocal governnents are not liable for punitive danmages, has held
that | ocal governnents are not liable for punitive damages under 42

US C §1983. Gty of Newport, 453 U S. at 271

In Gty of Lafayette, the Court was faced with the question

whet her it should read an inplied exceptioninto the antitrust |aws
for commercial activity by |ocal governnents. The Court concl uded
that it should not. The Court said, “The presunption against
repeal by inplication r reflects the understandi ng that the antitrust
| aws establish overarching and fundanental policies, a principle
whi ch argues with equal force against inplied exclusions.” Gty of
Laf ayette, 435 U. S. at 399. The Court also noted that, “‘Language
nmore conprehensive is difficult to conceive. Onits face it shows
a carefully studied attenpt to bring within the Act every person
engaged i n business whose activities mght restrain or nonopolize
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comercial intercourse anong the states.’” [d. at 398 (quoting

United States v. Sout h-Eastern Underwiters Assn., 322 U S. 533,

553, 64 S.Ct. 1162, 88 L.Ed. 1440 (1944)). Gven the fact that the
antitrust |aws establish such a fundanental and all-enconpassing
regul atory reginme for commercial activity, the Court decided that
it could not create an inplied exclusion for |ocal governnents that
go out into the marketplace and engage in this type of activity.

The Court’s decision in Cty of Lafayette that | ocal

governnments were subject tothe antitrust laws, including liability
for punitive danages, was prem sed on the notion that the antitrust
|aws were drafted with the clear purpose to reach all the nation’s
comercial activity. Exceptions to the antitrust | aws woul d def eat
t hose cl ear purposes. The False Clains Act and the antitrust |aws
are not analogous in this regard. Neither the United States nor
the Relators have shown that the False Cains Act has the sane
broad scope as the antitrust | aws. From the Suprene Court’s
decision in Stevens we know that the False Cains Act does not
apply to states. The False Cains Act was enacted to reach fraud
by private governnent contractors. W agreewiththe D.C. Crcuit,
whi ch said, “Even if one assunes that states commt a good deal of
fraud agai nst the federal governnent, it cannot seriously be argued

that the very purpose of the [False Oains] Act would be thwarted

if states were not liable under the [False Clains] Act.” United
States ex rel. Long v. SCS Business & Technical Inst., Inc., 173
F.3d 870, 875 (D.C. Cr. 1999), cert. denied, __ US __ , 120
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S.C. 2194, 147 L.Ed.2d 231 (2000). This conclusion is as
applicable to |l ocal governnents as it is to states.

In sum because of the differences in scope and purpose
between the False Clains Act and the antitrust |aws, we are not

persuaded that the Suprenme Court’s decision in Cty of lLafayette

augurs in favor of a conclusion that | ocal governnents are persons
for purposes of the False dains Act.?
V.

The punitive danages regine of the False Cains Act shows a
congressional intent that the False Cains Act should not be
applied to local governnents. There is no contrary expression of
| egislative intent and no purpose behind the Fal se C ains Act that
under m ne that concl usion. For these reasons, we conclude that the
term person in the liability provisions of the False Cains Act
does not include |local governnents |ike the School Board.
Therefore, the judgnent of the district court is VACATED and
judgnent is RENDERED i n favor of the Appellant, the Ol eans Parish
School Board.

JUDGVENT VACATED AND JUDGMVENT RENDERED.

%We also note that following the Supreme Court’s decision in
Cty of Lafayette, Congress exenpted |ocal governnents from all
nmoney damages payable under the antitrust | aws. See The Local
Governnent Antitrust Act of 1984, 15 U. S.C 8§ 34- 36.
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