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No. 99-30759

ELMORE J. WLLI AVES,
Petitioner - Appellant,
VERSUS

BURL CAI N,
Respondent - Appell ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

June 29, 2000

Bef ore WENER and STEWART, Circuit Judges, and ROSENTHAL, District
Judge. ”
ROSENTHAL, District Judge:

Elmore WIllians was convicted of second degree nmurder in
Loui siana state court in 1989. He received a life sentence,
W thout the possibility of parole. H s direct appeals concluded
W t hout success in 1991. He appeals from the district court’s

dism ssal of his petition under 28 U S.C. 8 2254 as tine-barred.

District Judge of the Southern District of Texas, sitting
by desi gnati on.



BACKGROUND

Loui siana procedure requires a prisoner seeking post-
conviction relief to nmake an initial application to the tria
court. See LA CooE CRM Proc. ANN. art. 930.6A. The law in effect
during the relevant tine required a prisoner to file an application
for post-convictionrelief wwthin three years after the judgnent of
conviction and sentence becone final. See LA CobE CRM Proc. ANN
art. 930.8A. (This period has since been reduced to two years).
Wllianms filed a tinely application for post-conviction relief
before the trial court. The trial court denied WIlIlians's
application without a hearing. Under Louisianalaw, WIIlians could
not appeal fromthe trial court’s denial of his application for
post -conviction relief. Loui siana |aw requires an unsuccessfu
applicant to seek review through an application for a supervisory
wit. WIlians filed his application for a supervisory wit before
the internediate state appellate court. That court ordered the
trial court to conduct an evidentiary hearing on WIllians's
i neffective assi stance of counsel claim The trial court held the
hearing and again denied relief. On March 10, 1994, the appellate
court denied WIllians's application for a supervisory wit.

Under Loui siana Suprenme Court Rule X, § 5(a), WIIlians had
thirty days to file his application for a supervisory wit to the
Loui si ana Suprene Court. That rule provides as foll ows:

An application seeking to review a judgnent of the court
of appeal either after an appeal to that court, or after
that court has granted relief on an application for
supervisory wits (but not when the court has nerely
granted an application for purposes of further
consideration), or after a denial of an application,
shall be made within thirty days of the mailing of the
notice of the original judgnent of the court of appeal;
however, if a tinely application for rehearing has been
filed in the court of appeal in those instances where a



rehearing is allowed, the application shall be nade
wthinthirty days of the mailing of the notice of denial
of rehearing or the judgnent on rehearing. No extension
of tinme therefor will be granted.

Wlliams did not file his application with the Louisiana
Suprene Court until My 1995, alnost fourteen nonths after the
appel l ate court denied his application for a supervisory wit. The
Suprene Court did not request briefs fromthe State and no notions
or briefs are in the record. Al nost two years later, in Apri
1997, the Louisiana Suprenme Court rejected WIllianms’s application
with one word: “DENIED.” The Court did not state whether it was
rejecting the application as untinely filed or whether it had
considered the application and rejected it on a substantive ground.

Wllians filed this federal petition under section 2254 in
July 1997. Wllianms did not file this petition within the one-year
grace period allowed by the Antiterrorism and Effective Death
Penalty Act of 1996, § 101, 28 U.S.C. § 2244(d)(1) (“AEDPA"), which
expired on April 24, 1997.' WIllians contends that the tolling
provi sion of section 2244(d)(2)applies, suspending the one-year
filing period until the Louisiana Suprenme Court denied his
application for a supervisory wit. If WIllians is correct, his
federal petitionis tinely. Absent tolling, the petitionis tine-
barr ed.

The district court held that WIllians’s application for a
supervisory wit did not constitute a “properly filed application
for State post-conviction . . . review under 28 US. C 8§
2244(d)(2) because WIllians did not conply with the thirty-day

! Because WIllians’s conviction becane final before the
enactnent of the AEDPA, WIllians had one year following the
effective date of the Act, April 24, 1996, in which to file a
federal petition for a wit of habeas corpus. See Villegas v.
Johnson, 184 F.3d 467, 469 (5th Cr. 1999).
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filing requi renent of Louisiana Suprenme Court Rule X, 8 5(a). This
court granted Wllianms's request for a certificate of appealability
(“CAA") on the issue of whether, in light of Villegas v. Johnson

184 F.3d 467 (5th Cr. 1999), the Louisiana Suprenme Court rule

“sets forth the type of procedural filing requirenent that would

render a state application for post-conviction relief dismssed on
that basis inproperly filed for purposes of 8§ 2244(d).”

Wllianms filed a brief that addressed the nerits of his
petition, but failed to address the tolling issue. Respondent’s
brief islimted to the issue of whether Wllians's application to
the Loui siana Suprene Court, filed long after the tinme allowed by
that Court’s rules, was a “properly filed” application under
section 2244(d)(2) so as to toll limtations.

Il. THE | SSUE OF WAI VER

WIllians clearly, and successfully, raised the tolling issue
before this court in his application for a certificate of
appeal ability. H s failure to reassert the sane i ssue in the post-
COA Dbriefs does not amount to a waiver of that issue.

In Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993), this

court considered a pro se appellant’s request for the adoption of

| egal and factual argunents previously presented in his filed
objections to a magistrate judge's report and in various state
court pleadings. The Fifth Crcuit held that appellant had
abandoned those argunents by failing to repeat themin the body of
his appellate brief. The court cited Rule 28(a)(4) of the Federal
Rul es of Appellate Procedure, which required an appellant to state
the reasons that entitled the appellant to the requested relief

“Wwthcitationto the authorities, statutes and parts of the record



relied on.”2 The court stated: “Although we liberally construe
the briefs of pro se appellants, we also require that argunents
must be briefed to be preserved.” Yohey, 985 F. 2d at 224-225. The
court also noted that the incorporation of argunents from other
pl eadi ngs woul d | engthen a brief already at the fifty-page limt.
The court therefore |limted its consideration to the issues
presented and argued in the brief.

In this case, Wllians tinely raised and briefed the tolling
issue in his request for a COA In the order granting the COA,
the court stated that if a prisoner makes a credi bl e show ng that
the district court erred in dismssing a habeas corpus application
on a procedural basis, the appellate court would then consider
whet her the prisoner had made a substantial show ng of the deni al
of a constitutional right on the underlying clains. The order
concluded by stating that WIllians had “made a credi ble show ng
that the district court may have erred in dismssing his
application as tine barred.” The order was arguably msleading to
aproselitigant. 1In the absence of explicit directionto rebrief
the issue of the tinme bar, WIllians proceeded to brief the nerits.
Under these circunstances, it is inappropriate to deemthe tolling
i ssue waived by Wllians’'s failure again to brief that issue.

1. THE | SSUE OF TCOLLI NG

Section 2244(d)(2) tolls the limtation provision for filing
a section 2254 petition during the pendency of certain state court

pr oceedi ngs:

2 Rul e 28 has since been anended. The correspondi ng provision
is Rule 28(a)(9)(A), which provides that an appellant’s brief nust
contain “appellant’s contentions and the reasons for them wth
citations to the authorities and parts of the record on which the
appellant relies.”



The time during which a properly filed application for
State post-conviction or other collateral review with
respect to the pertinent judgnent or claimis pending
shall not be counted toward any period of |imtation
under this subsection

28 U.S.C. 8§ 2244(d)(2). The issue in this case is when WIlians
ceased to have a “properly filed application for State post-
conviction . . . review. . . pending.” WIIlians argues that he
had a properly filed application pending until the Louisiana
Suprene Court denied his application for a supervisory wit. The
respondent contends that WIllians ceased to have a properly filed
appl i cation pendi ng when he failed to conply wwth the tine limt of
Loui si ana Suprenme Court Rule X, 8 5(a).?

This question requires an exam nation of the neaning of the
phrases “properly filed” and “pending” in section 2244(d)(2).

A The Meani ng of “Properly Filed”

This court has addressed the neaning of “properly filed” in
Villegas v. Johnson, 184 F.3d 467 (5th Gr. 1999), and Smth v.
Ward, 209 F.3d 383 (5th Gr. 2000). This court had not issued
ei ther opinion when the district court ruled. In Villegas, the

court held that a Texas prisoner’s state habeas application was
“properly filed” within the neani ng of section 2244(d)(2), despite

the fact that the state court had dism ssed the application under

3 The order issuing the COA franmed the issue as whether an
application for a supervisory wit dismssed as untinely filed
under Loui siana Suprene Court Rule X, 8 5(a) is a “properly filed
application” under section 2244(d)(2). However, as the district
court pointed out, the Louisiana Suprene Court’s decision did not
expressly state that it dismssed Wllians’s application as tinme-
barred under Rule X, 8 5(a). The district court inferred that the
Loui siana Supreme Court had not exercised its discretionary
supervisory jurisdictionto consider Wllians’s case on the nerits,
but acknow edged that the Court did not specifically state whether
it dismssed the wit application as untinely filed or on a
subst antive ground.



a Texas statute that precluded consi deration of a successive habeas
application unless the application satisfied one of several

speci fied exceptions. This court defined a “properly filed” state
application as one that “conforns with a state's applicable
procedural filing requirenents,” Villegas, 184 F.3d at 470, and

defined “procedural filing requirenents” as “those prerequisites

that nust be satisfied before a state court will allow a petition
to be filed and accorded sone level of judicial review” 1d. at
470 n. 2.

Thi s court observed that under the Texas statute, although the
state court would not “automatically consider the nerits of clains
raised in a successive petition, [the state habeas court woul d]
accept the petition for filing and review the application to
determ ne whet her the statutory exceptions [welre net.” [d. at 472
n. 4. If the review showed that none of the exceptions applied,
the state court would then dism ss the petition. However, because
the statute did not prohibit the filing of a successive petition,
but nmerely limted the availability of relief, the statute did not
inpose a “procedural filing requirenment” that would make an
application inproperly filed for the purpose of section 2244(d)(2).
See id. at 472.

In Smth v. Ward, 209 F.3d 383 (5th G r. 2000), the court

applied Villegas to a prisoner’s efforts to obtain post-conviction

relief in the Louisiana courts. The Louisiana state court had
di sm ssed the prisoner’s application for post-conviction relief as
ti me-barred because the prisoner did not file in the trial court
wthin three years from the date the judgnent of conviction and
sentence becane final, as required by LA CooeE CRRM PROC. ANN. art.
930.8A. The Fifth Grcuit held that the Louisiana state court’s

di sm ssal of the application on the ground that it failed to neet
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this time limtation did not make the application “inproperly
filed” for section 2244(d)(2) purposes. As with the Texas
successive wit statute, Article 930.8A included a nunber of
exceptions allowing a court to consider an application for post-
conviction relief even if filed after the presunptive tine limt.
Under the article, a Louisiana state court could consider the
merits of a prisoner’s wuntinely application if (1) “[t]he
application allege[d], and the prisoner prove[d] or the state
admt[ted], that the wunderlying facts were not known to the
petitioner or his attorney,” or (2) the application raised a claim
“based on a final ruling of an appellate court establishing a
theretofore unknown interpretation of <constitutional I|aw and
petitioner est abl i she[ d] t hat this interpretation [ was]
retroactively applicable to his case, and the petition [was] filed
wi thin one year of the finality of such ruling.” LA CobE CRRM PRCC.
ANN. art. 930. 8A.
This court reasoned:

On its face, article 930.8A is arguably a tine-based
procedural filing requirenent of the sort which, under
Villegas, would render an application dism ssed on that
basi s as havi ng been not “properly filed.” On the other
hand, article 930.8A, |ike the Texas successive wit
statute at issue in Villegas, does not inpose an absol ute
bar to filing; instead, it limts the state court's
ability to grant relief.

Under article 930.8A Louisiana courts wll accept a
prisoner's application for filing and review it to
determ ne whether any of the statutory exceptions to

untinely filing are applicable. If the wuntinely
application does not fit within an exception, the state
court will dismss it.

Because the procedure established by article 930.8A is
virtually identical to that under TeEx. CooeE CRM P. art.
11.07, 8 4, we conclude that, consistent with Villeqgas,
Smth's state application, althoughultimtely determ ned
by the state court to be tinme-barred, neverthel ess was
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"properly filed" within the neaning of § 2244(d)(2).
Accordingly, the one-year period for seeking federal
habeas relief was tolled during the pendency of that
state application, making tinely the federal application
filed in January 1998.

Smth, 209 F.3d at 384-385 (citations omtted).
Vill egas and Sm th enphasi zed that the phrase “properly fil ed”

requi red conpliance with “procedural filing requirenents,” such as
“rul es governing notice and the tine and place of filing [as well
as] requi rement[ sj t hat the petitioner obtain judicial
aut horization for the filing,” Villegas, 184 F.3d at 470 n. 2, but
did not include conpliance with nore conplex state procedura
doctrines, such as those relating to successive petitions. See id.
at 470 (stating a reluctance to go beyond the plain neaning of
“properly filed” and enphasizing the interests of comty and
exhaustion served by a narrow construction of section 2244(d)(2)).
Al t hough the circuits disagree on aspects of the application

of section 2244(d)(2),* courts have consistently held that an

4 This court has adopted the “narrow’ view of the phrase
“properly filed application” in section 2244(d)(2), construing the
phrase to require that the state post-conviction notion or petition
conply with rules governing the tinme and place of filing. The
majority of circuits follow this approach. See, e.qg., Bennett v.
Artuz, 199 F. 3d 116 (2d Gr. 1999) (rejecting cases holding that a
state petition had to be nonfrivolous in order to be properly filed
for the purpose of tolling the AEDPA statute of |imtations)
Hoggro v. Boone, 150 F. 3d 1223, 1226, n. 4 (10th Gr. 1998); Lovasz
v. Vaughn, 134 F.3d 146, 148-49 (3d GCr. 1998); Lucas v. Carter,
46 F. Supp. 2d 709, 711-12 (N.D. OChio 1999) (holding that a
petition dism ssed by the state court on the basis of res judicata
was “properly filed”). O her courts have taken a broader view
See, e.qg., Tinker v. Hanks, 172 F.3d 990, 991 (7th G r. 1999)
(holding that an application for leave to file a successive state
habeas petition was not a “properly filed application” under
2254(d)(2)), petition for cert. filed (Dec. 27, 1999) (No. 99-
7682); Dictado v. Ducharne, 189 F.3d 889, 892 (9th G r. 1999)
(reasoning that the policy of deferring to state courts weighs in
favor of requiring prisoners to conply wwth the full range of state
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application is not “properly filed” if it fails to neet a filing
deadline clearly established in state | aw. See Hoggro, 150 F. 3d at
1226, n.4; Lovasz, 134 F.3d at 148-49; Webster v. Moore, 199 F. 3d
1256, 1258-59 (11th G r. 2000), petition for cert. filed (Mar. 20,
2000) (No. 99-8819); United States ex rel. Morgan v. Glnore, 26 F
Supp. 2d 1035, 1038 (N.D. Ill. 1998). These courts have held that
the plain | anguage of section 2244(d)(2) requires a properly-filed

state application to neet clear tine |[imtations. These courts
al so note that respect for state filing deadlines is consistent
wth the concern for comty that aninmates many provisions of the
AEDPA, including the requirenent that a prisoner exhaust avail abl e
state renedi es before pursuing federal habeas relief, 28 U S.C. 8§
2254(b), and the respect afforded state adjudications of
constitutional cl ai ns on f eder al habeas review,
28 U. S. C 8§ 2254(d)—(e). See, e.qg., Webster, 199 F. 3d at 1258-59.

A straightforward application of the above cases to the

thirty-day tinme limt established by Louisiana Suprene Court Rule
X, 8 5(a) supports the conclusion that WIllians’'s “application” for
post-conviction relief in the Louisiana courts ceased to be
“properly filed” for the purpose of section 2244 (d)(2) when he
failed to file his application for a supervisory wit with the
Loui si ana Suprene Court within the tine allowed by Rule X, § 5(a).
Rule X, 8 5(a) is a procedural requirenent governing the tinme of
filing. The rule sets out no specific exceptions to, or excl usions
from this requirenent. |Indeed, the rule forbids any extension of
the thirty-day limt. In these inportant ways, Rule X, 8§ 5(a)
differs fromthe statutes at issue in Villegas and Sm th.

procedural rules, including the rules regarding successive
petitions).
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The primary argunent on the other side, noted by the district
court, is the presence of an unrestricted residual discretion in
the Louisiana Suprene Court to consider any request for a
supervisory or renedial wit. See LA ConsT. AW, Art. 5, 8
5(A) (“The suprene court has general supervisory jurisdiction over
all other courts.”); WIllians v. Cain, 66 F. Supp.2d at 817.° The

district court did not exam ne whether the Louisiana Suprene

Court’s general supervisory jurisdiction was in itself sufficient

under Villegas and Smth to nake WIllians’ s application “properly

5> The district court cited several cases illustrating the
Loui si ana Suprene Court’s exercise of discretion to review cl ains
under its supervisory jurisdiction. However, none of the cases
i nvol ved the Suprene Court’s use of its discretion to consider the
merits of a petition for post-conviction relief that was not filed
wthinthe thirty-day period established by Loui si ana Suprene Court
Rule X, 8 5(a). Instead, the cases involved an approach that the
Loui si ana Suprenme Court followed for atinme, but |later rejected, to
address a persistent problem under the Louisiana post-conviction
pr ocedur es. Under Loui siana procedure, a post-conviction
applicationis initially nmade to the trial court. See LA CooE CRM
Proc. ANN. 930.6A. There is no right of appeal froma trial court’s
denial of a petition for post-conviction relief. See id. The
trial court’s denial is subject to review only wunder the
supervisory jurisdiction of the Louisiana courts of appeals, and
then the Louisiana Suprene Court, wthin each court’s discretion.
See id. For atine, the Louisiana Suprene Court, in the interest of
judicial econony, routinely exercised its discretion to consider
non- appeal able matters that prisoners had incorrectly filed as
appeal s as if those matters had been properly filed as applications
for wits of review. However, by an En Banc Order issued Decenber
9, 1994 and effective January 1, 1995, the Loui siana Suprene Court
rejected that approach as “contrary to [the] jurisdictional grant
and di sconti nued the procedure,” instead dism ssing the inproperly
filed appeals for lack of appellate jurisdiction. See State v.
Robi nson, 97-686, 707 So.2d 81 (La.App. 5th Cr. 1/14/98); State v.
Pol key, 95-564, 669 So.2d 2, 3 (La.App. 5th Gr. 1/17/96).
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filed,” despiteits violation of the thirty-day deadline set inthe
Loui si ana Suprenme Court’s rule.®

By conparison to the statutory exceptions to tine limts at
issue in Villegas and Smith, the general discretion in the
Loui siana Suprenme Court to accept a supervisory wit application
functions far differently for the purpose of section 2244(d)(2).
As noted, Villegas and Smth involved state post-conviction
statutes that provided express exceptions to the filing deadlines
t hey contai ned. This circuit held that because the statutes
specifically provided grounds that, if all eged and proved, required
a state habeas court to consider an otherw se untinely application,
those statutes did not bar a state court’s consideration of the
application, but only placed Iimtations on such consideration. An
application dismssed as untinely under those state statutes would
still be a“properly filed application” that would toll Iimtations
under AEDPA. By contrast, there is no express provision in the
Loui siana Suprene Court Rule or the Louisiana post-conviction
statutes that would permt a petitioner to avoid the thirty-day

filing deadline. Rule X, 8 5(a) expressly prohibits any extension

6 The district court instead held that because there was no
evidence that the Suprene Court had exercised its discretion to
consider WIllians’s wuntinely application on the nerits, the
application was not “properly filed” for the purpose of section
2244(d)(2). Noting that the Louisiana Suprene Court never issued
a briefing order for the state to respond to Wl lians’s application
and denied the application by a one-word judgnent, the district
court found that there was no i ndication that the Loui siana Suprene
Court had accepted supervisory jurisdictionover the untinely-filed
appl i cation. The court noted that the Louisiana Suprene Court
frequently does expressly dismss applications for supervisory
wits as untinely filed. Nonetheless, the district court concl uded
t hat the absence of such an express statenent in this case was not
sufficient to convert an untinely and unsuccessful applicationinto
one that would be considered tinely filed for the purpose of
tolling limtations under AEDPA.
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of the thirty-day period. There is no requirenent in the rule that
t he Loui si ana Suprene Court consider an untinely application for a
supervisory wit upon a petitioner’s allegation and proof of
certain facts defined by statute.

Under the statutes at issue in Villegas and Smth, the state
court had to make a determination on issues related to the
substance of the state applications to determ ne whether the
applications fell within a clearly-defined exception to the tine
requi renents. In this case, by contrast, the question whether a
state application to the Louisiana Suprene Court for a supervisory
wit is tinely filed under Rule X, 8 5(a) requires no exam nation
relating to the nerits. There was no question that the state
application filed here was untinely under state | aw. The Loui si ana
Suprene Court did not need to nake any determ nation related to the
merits to reach this concl usion.

The Loui siana Suprene Court Rule is nmuch nore simlar to the

post-conviction filing deadlines at issue in Wbster, Hoggro, and
Morgan, which courts consistently require a petition to satisfy in
order to be “properly filed,” than it is to the deadlines
establ i shed by the nore conpl ex state procedural statutes at issue
in Villegas and Smth. Those statutes specify exceptions that
mght, in any case, make an otherwise wuntinely application
“properly filed” and require an exam nation into whether those
exceptions are present to determ ne whether an application is
tinmely. No such exceptions and no such examnation are
contenpl ated by the tine requirenent set by the Louisiana Suprene
Court Rule X, 8 5(a). Compliance with that requirement is

necessary for a Louisiana prisoner’s “application” for post-
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conviction relief to remain “properly filed” wunder section

2244(d) (2).7

" The district court suggested that if the Louisiana Suprene
Court had exercised its discretion to consider WIllianms’'s
application on the nerits, the one-year limtation period would
have been tolled while that court considered the application.
However, as the district court observed, the record disclosed no
evidence that the Louisiana Suprene Court considered WIllians's
claimon the nerits, instead of dismssing it as untinely. As
di scussed below, this court does not reach the issue of whether a
deci sion by the Louisiana Suprene Court to consider on the nerits
an application for a supervisory wit filed in violation of Rule X
8 5(a) could nmake the application “properly filed” for the purpose
of tolling the federal limtations period. See infra, n. 8.
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B. THE MEANI NG OF “PENDI NG’

Wllians’s argunent for tolling also fails because his
application seeking post-conviction relief in the Louisiana trial
court ceased to be “pending” within the neaning of section
2244(d)(2) when he failed tinely to file an application for a
supervisory wit with the Louisiana Suprene Court. Sone circuits
have addressed the i ssue of when a prisoner’s state application for
post-conviction relief ceases to be “pending.” The Ninth Crcuit
has held that section 2244(d)(2) tolls Iimtations for the period
“during which a state prisoner is attenpting, through proper use of
state court procedures, to exhaust state court renedies with regard
to a particul ar post-conviction application.” Nno v. Glaza, 183
F.3d 1003, 1005 (9th Cr. 1999) (quoting Barnett v. Lemaster, 167
F.3d 1321, 1323 (10th cir. 1999)), cert. denied, 120 S. Ct. 1846
(2000) . The Second Circuit has stated that “[a] state-court

petition [for post-convictionreview] is ‘pending’ fromthe tine it
is first filed until finally disposed of and further appellate
review is unavailable under the particular state’'s procedures.”
Bennett v. Artuz, 199 F.3d 116, 120 (2d G r. 1999), cert. denied,
120 S. . 1669 (2000). The Fourth Crcuit holds that “the entire

period of state post-conviction proceedings, frominitial filingto

final disposition by the highest state court (whether decision on
the nerits, denial of certiorari, or expiration of the period of
time to seek further appellate review), is tolled from the
Tayl or
v. Lee, 186 F. 3d 557, 561 (4th Gr. 1999), cert. denied, 120 S. C
1262 (2000).

O the other circuits courts that have considered the issue,

limtations period for federal habeas petitioners

the Third Grcuit addressed facts nost simlar to those presented
here. In Swartz v. Meyers, 204 F.3d 417 (3d Gr. 2000), the
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prisoner had failed tinely to file a petition for allowance of
appeal wth the Pennsyl vani a Suprene Court after | ower Pennsyl vani a
courts denied hi mpost-convictionrelief. Several nonths after the
deadline for filing with the Pennsyl vani a Suprene Court had passed,
the prisoner filed a “Mdtion for Permssion to File Petition for
Al l owmance of Appeal Nunc Pro Tunc” wth that court. The
Pennsyl vani a Suprene Court |ater denied that notion.

In determ ning whether the prisoner tinely filed his section
2254 petition in federal court, the Third Grcuit considered when
the prisoner’s state application for post-conviction relief ceased
to be pending for the purpose of section 2244(d)(2). The court
adopted the dictionary definition of the word “pending,” under
which “[a]ln action or suit is pending fromits inception until the
rendition of final judgnent.” Id. at 420 (quoting BLAXK S LAw
DicrioNaRry, 6th ed., p. 1134 (1990)). The court held that the
prisoner’s state application, properly filed wwth the trial court,
ceased to be pending when the tine expired for the prisoner to file
a petition for allowance of appeal with the Pennsylvania Suprene
Court under its procedural rules.

Inthis case, Wllians failed to conply with Loui si ana Suprene
Court Rule X, 8 5(a) by filing an application for a supervisory
wit with that court within thirty days after the internediate
state appellate court denied his application for a supervisory wit
from the trial court’s denial of his application for post-
conviction review. Rule X, 8 5(a) expressly prohibits any
extension of the thirty-day period. The district court correctly
observed that no evidence suggested that the Louisiana Suprene
Court considered Wllians's untinely application for a supervisory

wit on the nerits.
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Once Wllians failed to conply wth Louisiana Suprene Court
Rule X, 8 5(a), “further appellate review [was] unavail abl e under
[ Loui siana’s] procedures.” Bennett, 199 F.3d at 120.% Hi s
application for post-conviction relief from the Louisiana courts
ceased to be pending | ong before the one-year grace period of the

AEDPA began to run.® No tolling applies. The period for filing a

8 This court need not reach the issue of the status of
WIllians’s application under section 2244(d)(2) had the Louisiana
Suprene Court considered the untinely application and denied it on
substantive grounds. Conpare Neal v. Ahitow, 8 F. Supp.2d 1117
1120 (C.D. IIl. 1998) (“[A]llthough Petitioner allowed over nine
months to el apse after the Illinois Appellate Court reviewed his
post-conviction relief petition before he sought |Ieave to [file an
untinely] appeal [with] the Illinois Suprenme Court, his petition
was still ‘pending’ within the nmeaning of section 2244(d)(2) since
the Illinois Supreme Court ultimately granted Petitioner |eave to
appeal .”); with United States ex rel. Fernandez v. WAshi ngton, 1999
W 688771, *3 (N.D. Ill. 1999) (unpublished disposition) (“[A]
petitioner’s untinely petition for |eave to appeal to the Illinois
Suprene Court was not transfornmed into a ‘properly filed
application for post-conviction relief sinply because the Illinois
Suprene Court ultimately permtted the late petition.”) (construing
United States ex rel. Morgan v. Glnore, 26 F. Supp. 2d 1035, 1038
(N.D. I'l'l. 1998)). The difference turns in large part on whet her
the phrase “properly filed” requires conpliance with procedura
filing requirenents inposed at the initial |evel of state court
review, after which tine the tolling effect of section 2244(d)(2)
continues for as long as the prisoner’s application renains
“pending” inthe state courts, or whether “properly filed” requires
conpliance with procedural filing requirenents inposed at all
|l evels of reviewin the state courts. See Swartz, 204 F. 3d at 421,
n. 3. This circuit has not addressed this question.

o This court need not deci de whether WIlliams’s
application in the Louisiana courts ceased to be pendi ng when the
internediate appellate court denied his application for a
supervisory wit or thirty days later, when his tinme for filing an
application for a supervisory wit with the Loui siana Suprene Court
expired under Rule X, 8§ 5(a). See, e.qg., Swartz, 204 F.3d at
422-23 (hol di ng that when the prisoner did not tinely appeal to the
state’s highest court, a state application for post-conviction
revi ew ceased to be pendi ng when the tine for taking such an appeal
expi red under state | aw).
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section 2254 petition expired on April 24, 1997. WIllians’'s
federal petition was untinely.
V. CONCLUSI ON

Wllians’s application for supervisory review mssed the
Loui siana Suprene Court filing deadline by nore than fourteen
months. W/ lianms ceased to have a “properly filed application” for
post-conviction relief pending in the Louisiana courts when he
failed tinely to apply to the Louisiana Suprene Court. WIllians’'s
federal petition is tine-barred. The judgnent of the district
court is

AFFI RVED.
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