IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31334

CHARLES G ANDERSON, GERALD C
ANDERSON; CLI NTON JACKSON;
TANDY JACKSON, JR ; ARTHUR
BROW, JR : AUBREY MATTHEWS
JR : W E. BLACK, also known as
Sonny Bl ack; W H FRANKLIN, JR

Pl aintiffs-Appellants,
vVer sus
RED Rl VER WATERWAY COWM SSI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana

Novenber 8, 2000
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Thi s case cones before us on appeal fromthe district court’s
grant of summary judgnent for defendant Red R ver Wterway
Comm ssion (the “RRANC’). The plaintiffs’ suit stens froma rise
in the water |evel of the Red River that affected the plaintiffs’
property along the river banks. Al though the plaintiffs originally
sued the RRAC in Louisiana state court, the case was renoved to

federal court, remanded, and then renoved to federal court again.



The district court held that the plaintiffs failed to establish a
genuine material issue of fact for trial in their inverse
condemation claim under the Louisiana constitution and granted
summary judgnment for the foll ow ng reasons: the El eventh Anmendnent
was no bar to federal court jurisdiction, the plaintiffs’ clains
shoul d not be severed and renmanded to the state court and, finally,
there was no causation between the plaintiffs’ injuries and RRAC s
conduct. W affirmthe judgnent of the district court dism ssing
the conplaint.?
I
A
The Fl ood Control Act of 1968 authorizes and provides funding
for the United States Arny Corps of Engineers to work with | ocal
entities to enhance navigability and alleviate damage caused by
flooding. On this authority, the Corps of Engineers erected five

| ocks and danms along the Red River basin. The Loui si ana

We find the reasoning of the June 6, 2000 unpubl i shed opi ni on
Nort hwest Loui siana Fish & Gane Preserve Conmission Vv. Red River
Wat erway Conmi ssion, No. 99-31325, persuasive in this case. The
Nort hwest Louisiana Fish & Ganme Preserve Conmi ssion filed suit
under the sanme circunstances as the plaintiffs in this case, and
the case shared a virtually identical procedural history. Thi s
court affirmed sunmary judgnent for the RRWC on the grounds that
the RRAWC did not have operational control over the project. It
also rejected the argunents that a suit in federal court against
the RRWC was barred by the Eleventh Anmendnent and that the case
shoul d have been severed and remanded under 28 U S.C. § 1441(c).




| egislature established the RRW “to establish, operate and
mai ntai n the wat erway” and to acquire the necessary property rights
to conplete the task

In January of 1995, the Corps of Engineers raised the water
| evel of one of the Red River pools to 95 feet, higher than the
original project design of 87 feet. Al t hough the RRWC and the
Corps of Engineers had acquired nost of the relevant property
rights prior to this rise in water level, no agreenent was ever
reached with the class of plaintiffs in this case, all of whomown
property along the river near the affected pool.

B

The plaintiffs filed this class action suit in Louisiana state
court, alleging that the RRAC failed to provide full and fair
conpensation to the nunerous property owners conprising the class,
t hereby constituting i nverse condemati on under Article I, Section
4 of the 1974 Louisiana state constitution. The RRWC answer ed,
i npl eaded the United States through the Corps of Engineers, and
renoved the case to federal court. The district court remanded t he
case to state court based on a lack of federal subject matter
jurisdiction over the original claim The United States renoved
the matter back to federal court under 28 U S.C. 8§ 2679(d), the
renmoval statute for <clains against the United States. The

plaintiffs then noved to have their cl ai magai nst the RRWC severed



fromthe RRWC' s third-party claim against the United States and
agai n noved to have the case remanded to state court. This notion
was denied. The district court also rejected the plaintiffs’
assertion that the RRW s state sovereign immunity under the
El event h Amendnent barred federal jurisdiction.

Foll ow ng discovery, the district court granted summary
judgnent for the RRAWC. The court found that Louisiana s |aw of
i nverse condemation requires plaintiffs to sue the party that
damaged their property. Based on the evidence presented by the
parties, the court also found that the Corps of Engineers was
solely responsible for the rise in the water |evel. Because the
RRWC was not responsible for the damage to the plaintiffs’ | and,
the court held that it could not be held responsible under
Loui siana’s i nverse condemation | aw

|1

The plaintiffs appeal and challenge (1) the district court’s
jurisdiction to rule on the claim because of state sovereign
imunity under the Eleventh Anmendnent, (2) the district court’s
refusal to sever and remand the principal claimto state court

under 28 U. S.C. 8 1441(c), and (3) the grant of summary judgnent.



1]
A
We reviewthe district court’s determ nation that the suit was
not barred by the El eventh Arendnent de novo, as a question of |aw,

i ke ot her questions of subject matter jurisdiction. United States

v. Texas Tech Univ., 171 F.3d 279, 288 (5th Cr. 1999).

The district court’s determ nation that the El eventh Arendnent
does not bar this suit from federal court is correct if we
determne that the RRWC is not “an arm of the state” and that it

“possesses an identity sufficiently distinct fromthat of the State

of Louisiana to place it beyond that shield.” Pendergrass v.

G eater New Ol eans Expressway Commin, 144 F.3d 342, 344 (5th Cr.

1998) (quoting Mnton v. St. Bernard Parish Sch. Bd., 803 F. 2d 129,

131 (5th Cr. 1986)). Six factors guide our determnation as to
whet her an entity is an arm of the state entitled to Eleventh

Amendnment imunity. See dark v. Tarrant County, Texas, 798 F.2d

736, 744-45 (5th Cr. 1986), and Mnton, 803 F.2d at 131. The
factors are as foll ows:

(1) whether the state statutes and case | aw characterize the
agency as an arm of the state;

(2) the source of funds for the entity;

(3) the degree of |ocal autonony the entity enjoys;

(4) whether the entity is concerned primarily with |ocal, as
opposed to statew de, problens;

(5) whether the entity has authority to sue and be sued inits
own nane; and

(6) whether the entity has the right to hold and use property.



Ri chardson v. Southern Univ., 118 F.3d 450, 452 (5th Gr. 1997).

The plaintiffs-appellants fail to address nost of these factors in
their appellate brief. By contrast, the RRAC points to conpelling
evi dence on each of the six factors.

The plaintiffs-appellants do note that any judgnent agai nst
the RRWC nust be paid fromstate funds, which relates to the second
prong of the test, the source of funds. The RRWC, however,
produced evidence that the RRWC has the necessary funding to
satisfy the judgnent in this case and that it can raise funds
directly through its taxing and bonding authority. See La. R S.
34:2309(9). Thus, on the record before us, it appears undisputed
that any judgnent against the RRWC would not be paid from state
funds appropriated for that purpose.

The RRWC s evidence further establishes that all six factors
denonstrate that the RRACis not an armof the State of Loui siana.
Thi s evi dence has not been refuted by the plaintiffs. The district
court, therefore, did not err in finding that the El eventh
Amendnent does not bar this suit in federal court.

B

Because a trial court has broad discretion to sever and renmand

cases, we review the district court’s refusal to sever and renmand

for an abuse of discretion. See Brunet v. United Gas Pi peline Co.,

15 F. 3d 500, 505 (5th Gr. 1994).



Where a district court has taken renoval jurisdiction over
cases involving nultiple clains, 28 U S.C 8§ 1441(c) allows the
court to sever and renmand separate and i ndependent cl ains in which
state |aw predom nates. Because it found that the third-party
conpl ai nt was not a “separate and i ndependent claim” the district
court refused to sever and remand the plaintiffs’ clai magainst the
RRWC.

This court has held that, where the liability of athird-party

def endant is not premsed on a separate and independent
obligation, but on an allegation that [the third-party defendant’s]
negligence rather than the [third-party plaintiff’s] conduct was
the true cause of plaintiff’s injuries . . . courts have

consistently held that there is no separate and i ndependent claim

under 8§ 1441(c).” In re WIlson Indus., 886 F.2d 93, 96 (5th Gr

1989). dGven this authority, and the fact that the plaintiffs fai
to show any factual distinction between the primary claimand the
third-party claim the district court correctly concluded that it
was W t hout discretion to sever and remand under § 1441(c).
C
W now turn to the district court’s determnation on the
merits. We reviewa district court’s grant of summary judgnment de

novo. See Matsushita Elec. Industrial Co. v. Zenith Radi o Corp.

475 U. S. 574, 587 (1986); Todd v. AIG Life Ins. Co., 47 F.3d 1448,




1451 (5th G r. 1995). Summary judgnent is appropriate if “thereis

no genui ne issue as to any material fact and . . . the noving party
is entitled to a judgnent as a matter of law” FED. R ClV. P
56(c). In making this determ nation, we nust evaluate the facts in

the light nost favorable to the non-noving party. See Matsushita,

475 U. S. at 587; Todd, 47 F.3d at 1451.

The Louisiana constitution states “[p]roperty shall not be
taken or damaged by the state or its political subdivisions except
for public purposes and with just conpensation paid to the owner or
into court for his benefit.” La. Const. Art. I, 8 4, cl. 2
(enphasi s added). Under the plain text of this provision, only
takings effected by the state are barred. The plaintiffs cite no
| egal authority holding to the contrary.

The rel evant sunmary judgnment proof provided by the parties
irrefutably established that the RRWC did not have operationa
control over the Red River project. The RRW submtted federal and
state legislative materials that established that its role in the
project was |limted to the acquisition of property rights.
Operational control over the project was exercised solely by the
Cor ps of Engi neers. Affidavit evidence, and the Project Managenent
Plan, fully support the conclusion that only the Corp of Engi neers,
not the RRWC, nmade all operational decisions, such as the decision

to raise the water | evel above the original projection.



None of the correspondence between the Corp of Engi neers, the
Loui si ana Departnment of WIldlife and Fisheries, |ocal |andowners
and the RRWC established a fact question as to the authority to
raise the water level. The two reports submtted by the plaintiffs
did not rebut the contention that the Corps of Engineers bore
responsibility for deciding to raise the water |evel.

The plaintiffs’ evidence citing to the RRAC s | egal authority
to manage the waterway and to acquire property, and the RRWC s
“acts of assurance” to the United States does not controvert the
fact that the RRAC never exercised any authority that it m ght have
had to raise water levels and thereby damage the plaintiffs’
property. Furthernore, the Corps of Engineers’ potential right to
seek indemification fromthe RRWA does not confer power upon the

plaintiffs to file suit against the RRAC See Soileau v. Yates

Drilling Co., 183 So. 2d 62, 64-65 (La. App. Ct. 1966) (hol ding

that indemity clause does not confer cause of action in favor of

third parties) and Haeuser v. Bd. of Commirs of the Port of New

Oleans, 170 So. 2d 728, 729 (La. App. C. 1965) (“Plaintiffs have
no direct action against Defendant for such recovery, since
Defendant, or the State, if liable, is answerable only to the
United States in a proper proceeding.”).

W repeat, the RRAC's role in the Red River project was

limted to the acquisition of property and did not extend to



control of the water |evel. Because no evidence was produced to
show t hat the RRAC caused the damage to the plaintiffs’ property,
the district court was correct to conclude that the plaintiffs
cannot recover against the RRW under Louisiana’ s |law of inverse
condemation. W therefore AFFIRM the district court’s grant of
summary judgnent.
|V

For the reasons set forth above, the judgnment of the district

court is

AFFI RMED
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