IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40084
Summary Cal endar

DANNY LEW S HATCHET,

Pl ai ntiff-Appellant,
vVer sus
UNKNOWN NETTLES, O ficer,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 4, 2000
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.

PER CURI AM

Danny Lewi s Hatchet, Texas prisoner # 608224, appeals the
district court’s dismssal of his 42 U S.C. § 1983 civil rights
action for failure to pay the initial partial filing fee required
by 28 U.S.C. 8 1915(b) of the Prison Litigation Reform Act (PLRA)
and failure to indicate good cause for his failure to pay.
Hat chet argues that the district court erred in dismssing his
action because he had a bal ance of only 20 cents in his inmate
trust account and did not have sufficient assets or neans to pay
the partial filing fee. He argues that under 28 U S. C

8§ 1915(b)(4), the district court should not dism ss an action
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because the prisoner has no assets or neans to pay an initial
partial filing fee.

Al t hough the assessnment of the initial partial filing fee
under 8§ 1915(b) (1) was not error, the dismssal of Hatchet’s

action wthout prejudice was an abuse of discretion. See Larson

v. Scott, 157 F.3d 1030, 1031 (5th Cr. 1998). The district
court made no inquiry regardi ng whet her Hatchet had conplied with
the initial partial filing fee order. Prisoners have no control
over the processing of their inmate trust-fund withdrawal s after
t hey have consented to those withdrawal s, when consent is
required. W hold that it is an abuse of discretion for a
district court to dismss an action for failure to conply with an
initial partial filing fee order wi thout making sonme inquiry
regardi ng whet her the prisoner has conplied with the order by
subm tting any required consent forns within the tinme allowed for
conpl i ance.

The district court’s dismssal wthout prejudice operates as
a dismssal wth prejudice because Hatchet is now barred from
refiling the action due to the expiration of the two-year

limtations period. See Long v. Simons, 77 F.3d 878, 879-80

(5th Gr. 1996)(statute of Iimtations can cause a dism ssa
W thout prejudice to operate as a dismssal with prejudice);

Onens v. Okure, 488 U. S. 235, 249-50 (1989)(the general personal

injury statute of limtations for the forumstate is used for 42

US C 8§ 1983 actions); Tex. Cv. Prac. & Rem Code Ann.
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8§ 16.003(a) (West 1998) (two-year personal injury-limtations
period in Texas). The district court also erred in dismssing
the action without considering a | esser sanction because the

di sm ssal operates as a dismssal with prejudice. See Long, 77
F.3d at 879-80.

In order to prevent these and other problens associated with
assessnent and collection of the initial partial filing fee and
dismssal for failure to pay the initial partial filing fee, we
have decided to take this opportunity to clarify the statutory
procedures applicable to prisoners’ notions for |eave to proceed
in forma pauperis (IFP) in the district courts.

A prisoner must file an | FP application containing all of
the information required by 28 U . S.C. 8§ 1915(a)(1) and (2). In
accordance with the procedures of the district courts, a prisoner
must al so conplete and submt to the custodial institution any
consent or authorization fornms that the custodial institution
havi ng custody of the prisoner requires to access the prisoner’s
inmate trust account, to collect funds fromthe account, and to
pay those funds to the clerk of the district court. After the
prisoner files a conpleted |IFP application, the district court
shoul d assess an initial partial filing fee of 20 percent of the
greater of the average nonthly deposits or the average nonthly
bal ance in the prisoner’s account for the six-nonth period
i mredi ately preceding the filing of the conplaint.

8§ 1915(b) (1) (A & (B); see also Mdrgan v. Haro, 112 F.3d 788,
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788-89 (5th Cr. 1997). The order should provide for paynent of
the initial partial filing fee fromthe prisoner’s trust fund
account when funds are available, follow ng recei pt of any
consent forns required by the custodial institution. See

Henderson v. Norris, 129 F.3d 481, 484 (8th Gr. 1997); MCGore V.

Wigaglesworth, 114 F. 3d 601, 607 (6th Cr. 1997).

The | FP order should provide that if the prisoner’s trust
fund account does not contain the full amount assessed as an
initial partial filing fee, the custodial institution shal
w thdraw fromthe account any portion of the initial partial
filing fee available and transmt it to the clerk of the district

court. See McGore, 114 F.3d at 606. Even if the account bal ance

is under ten dollars, the custodial institution nust stil
forward paynents to the district court to pay the initial partial
filing fee as the ten-dollar rule of 8 1915(b)(2) is applicable
only after the initial partial filing fee is paid. See id. The
action shall then proceed as if the entire initial partial filing
fee had been paid. See id. at 606. Thereafter, the custodi al
institution shall wi thdraw fromthe account all funds deposited
into the account as they becone available and transmt the funds
to the clerk of the district court until the entire initial
partial filing fee is paid. See id. at 606.

If the inmate trust account contained no funds for the six-
mont h period i medi ately preceding the filing of the conplaint,

the district court should issue an order assessing an initial
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partial filing fee of $0, and the prisoner should be ordered to
pay the full filing fee in installnents. § 1915(b)(2); MGCore,
114 F. 3d at 606-07. “In no event shall a prisoner be prohibited
frombringing a civil action or appealing a civil or crimnal
judgnent for the reason that the prisoner has no assets and no
means by which to pay the initial partial filing fee.”

8 1915(b)(4); see also WAlp v. Scott, 115 F.3d 308, 310 (5th Cr

1997).

The | FP order should also direct the custodial institution
that after the partial filing fee has been paid, the custodi al
institution shall withdraw fromthe inmate trust fund account the
remai nder of the filing fee in accordance with § 1915(b)(2). See
McGore, 114 F.3d at 607. The custodial institution shal
w t hdraw 20 percent of the preceding nonth’s inconme credited to
the prisoner’s account and transmt the funds to the clerk of the
district court each time the amobunt in the account exceeds $10,
until the entire district court filing fee is paid.

§ 1915(b)(2); MGCore, 114 F.3d at 607.

A prisoner proceeding IFP in the district court is obligated
to pay the full filing fee upon the filing of a conplaint.

8§ 1915(b)(1). No relief froman order directing paynent of the
filing fee should be granted for a voluntary dismssal. WlIllians
v. Roberts, 116 F.3d 1126, 1128 (5th G r. 1997)(“[We hold that

the plain | anguage of the PLRA requires that appellate fees be
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assessed at the nonent the appeal is filed, regardl ess of whether
the appeal is later dismssed.”); MGre, 114 F.3d at 607.

If it appears that the prisoner has not conplied with the
district court’s initial partial filing fee order within the
applicable tinme period, the district court should take reasonabl e
steps to ascertain whether the prisoner has conplied with the
order by allow ng objections to a nagistrate judge s report, see
28 U S.C. 8 636(b)(1)(C, issuing a show cause order, see

Harrelson v. United States, 613 F.2d 114, 116 (5th Cr. 1980),

comuni cating by tel ephone, fax, or e-mail with officials of the
custodial institution, issuing an order to the custodi al
institution, or using any other nethod designed to obtain the
relevant information. Any inquiry and any response shoul d be
made a part of the record to allow this court to review any
subsequent dism ssal. Wen a prisoner is allowed to file a
response to a magi strate judge’'s report or a show cause order, a
sworn affidavit or unsworn declaration nmade under penalty of
perjury under 28 U.S.C. 8§ 1746, setting forth the details of his
conpliance or copies of any relevant consent fornms ordinarily

W ll be sufficient to avoid dismssal for failure to conply with
an initial partial filing fee order. Prisoners are rem nded that
fal se statenents in their pleadings may result in sanctions

agai nst them see Fed. R Cv. P. 11(c), including dismssal with

or without prejudice, and that false statenents in an affidavit
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or unsworn decl aration made under penalty of perjury may result
in prosecution for perjury. 18 U S.C. § 1621.

Accordingly, it is ORDERED that the judgnent of the district
court dism ssing Hatchet’s § 1983 action is VACATED and that the
case is REMANDED for further proceedings consistent with this
opi ni on.

VACATED AND REMANDED.



