IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40351

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

JAMES RAY ROBERTS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

February 11, 2000
Bef ore BARKSDALE, BENAVI DES and STEWART, CGCircuit Judges.

BENAVI DES, Circuit Judge:

Appel I ant Janes Ray Roberts (“Roberts”) appeals fromthe
district court’s inposition of the 120-nonth maxi num sentence for
a violation of 18 U. S.C. 8 922(g)(1). Because we find that the
district court did not err in its calculation of the rel evant
of fense level, we affirm

| . Factual and Procedural Backqground

On Novenber 23, 1997, Roberts and his cohorts Mark Ervin
Thi bodeaux (“Thi bodeaux”) and Jason Rhine (“Rhine”) decided to
ride their four-wheel all terrain vehicles (“ATVsS”) on private
property in Cypress Lakes, Liberty County, Texas, and poach sone

w | d hogs. The owner of the aforenentioned private property,



heari ng shots and spotting the ATVs, called the Texas Parks and
WIldlife gane wardens.

Meanwhi |l e, in another part of the forest, Liberty County
Deputy Constable Kenneth Gay (“Deputy Gray”) and his 16-year old
son were headi ng hone from deer hunting when they heard the cal
regardi ng the poachers. Responding to the call, Deputy G ay
drove to Cypress Lakes. Upon hearing ATVs in the woods, Deputy
Gray parked his truck, left his son inside it, and wal ked into
t he thicket al one.

He soon saw two ATVs approaching him Realizing that the
men nearing himwere not gane wardens, Deputy Gray knelt in the
weeds, pulled out his badge and affixed it over his |eft-breast
pocket. Wen the ATV carrying Roberts and Thi bodeaux (and a dead
hog strapped to its front rack) was approximtely 3 feet away,
Deputy Gray stood up and pointed his .357 handgun at them saying
“Stop. Liberty County Constable’ s Departnent.” At that point,
the other ATV, driven by Rhine, fled into the woods.

Deputy Gray fired one shot into the air and ordered Roberts
and Thi bodeaux to disnmount the ATV and lie down on the ground
with their hands behind their backs. Roberts and Thi bodeaux
conplied. Deputy Gray then proceeded to handcuff Roberts, but
had difficulty so doing because Roberts was wearing thick gl oves.
To better acconplish his task, Deputy Gay put his .357 handgun
on the ground, and devoted both his hands to cuffing Roberts.

At that point, Thibodeaux grabbed the barrel of Deputy



Gray’s handgun. Deputy Gay reached for the grip of the gun, and
the two struggled to gain control of it. Thinking that

Thi bodeaux and Roberts neant to kill him Deputy Gay fired two
shots fromhis gun, in an attenpt to enpty it. Roberts entered
the fray, punching Deputy Gray in the face and flaying himwth

t he handcuff Deputy Gray had nmanaged to cl asp about one wi st,
until Roberts had broken Deputy Gay’s nose and shut one of his
eyes.

Thi bodeaux broke Deputy Gay’s hand, and, with the gun he
had t hereby captured, Thi bodeaux beat Deputy Gray in the head
five or six tines, breaking his jaw, severing his ear, fracturing
his skull and gashing his head. This assault |eft Deputy G ay
subdued and lying on his back; Roberts took the opportunity to
ask Deputy Gray about the keys to the handcuffs and renoved t hem
fromDeputy Gray’s pocket.

Roberts and Thi bodeaux then bound Deputy Gray’s hands and
feet together and tied himto a tree. They told himthat they
were not going to kill him they nerely wanted to get away.
Taking the key to the handcuffs and Deputy Gray’s handgun with
them they nounted their ATV and drove off into the woods.

After a tinme, Deputy Gray managed to untie hinself, and he
wal ked back to his truck. Knowing his son was scared, he called
out in the dark, “It’s ne, don’'t shoot.” Luckily, Deputy Gay’'s
boy kept his wits about him and had actually called for

assi stance upon hearing the scuffle and shots fired. H's son
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then drove himto the guard station where Deputy Gay received
medi cal attention

Roberts and Thi bodeaux’ s getaway was short-lived. Soon
after the assault, their route took them past sone al erted gane
war dens. After drawi ng their weapons and threatening to shoot,
the ganme wardens finally convinced Roberts and Thi bodeaux to
stop. Roberts turned to Thi bodeaux and said, “You should have
shot that big son of a bitch when you had the chance.”
Presumabl y, he neant Deputy G ay.

The ganme wardens found two hunting rifles and the dead hog
in the ATV. They al so discovered Deputy Gay’s gun, covered with
bl ood, in Thi bodeaux’s pants. Roberts was still wearing the
handcuffs on one wist, but he had Deputy Gray’s keys in his
pocket. Both nmen were soaked wi th bl ood.

Roberts pled guilty to violating 18 U. S.C. §8 922(9g)(1),
possession of a firearmby a felon. Because he used the firearm
in furtherance of a robbery, because the victimwas an officer of
the | aw and because he had previously been convicted of
aggravat ed rape and burglary, both crines of violence, the
Presentence I nvestigation Report (“PSR’) reconmended that Roberts
recei ve the maxi mum sentence of 120 nonths. Roberts filed his
objections to the PSR, but the district court rejected themin
toto and adopted the PSR

Roberts tinely filed this appeal.

1. St andard of Revi ew




When reviewing the district court’s inposition of sentence,

we apply de novo review to the lower court’s interpretation of
the Sentencing Guidelines and clear error reviewto its factual

findings. See United States v. Rice, 185 F. 3d 326, 328 (5th Cr

1999). “A defendant’s sentence nmust be upheld unl ess [ he]
denonstrates that it was inposed in violation of the |aw, was

i nposed because of an incorrect application of the guidelines, or
is outside the range of applicable guidelines and is

unreasonable.” United States v. Mdirrow, 177 F.3d 272, 300 (5th

Gir. 1999).

[, Di scussi on

Roberts advances nunerous frivol ous argunents and one
question of first inpression in this Crcuit. W therefore wite
primarily to address Roberts’s claimthat the district court
erred when it inposed a 7-1evel increase for the discharge of a
firearmin connection with the robbery.

Roberts’s objection to the 7-1evel increase! derives from
the fact that Deputy Gay fired the weapon. Roberts argues that

if Roberts’s own sentence can be increased by Deputy Gay’'s

! Just how and why § 2B3.1(b)(2) applies to this conviction requires

a conplicated explanation. Roberts pled guilty to violating 18 U.S.C. §
922(g) (1), possession of a firearmby a felon. Section 2K2.1 of the

Sent enci ng Gui delines applies to the unl awful possession of firearns.
Subsection (c) of that statute provides for a cross-reference to § 2X1.1 if

t he defendant’s possession of the firearmwas in connection with the

comni ssion or attenpted conmi ssion of another offense. Section 2X1.1 applies
to attenpts, and subsection (a) of that statute directs that the base offense
| evel of the substantive offense-here, armed robbery-applies. Therefore, the
PSR | ooked to § 2B3.1, which provides for a base offense level of 20, and a 7
| evel enhancenment if the firearmwas di scharged during the offense.
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di scharge of a weapon during a robbery, |aw enforcenent officials
w Il have an incentive to shoot at crimnals during robberies in
an effort to increase their sentences.

As it happens, the Grcuits seemto be split on this

question. In United States v. Gordon, 64 F.3d 281 (7th Cr

1995), the Seventh G rcuit confronted the situation where an
arnmed guard in a bank told Kevin Gordon (“Gordon”), a bank
robber, “Don’t nove, or I’'ll shoot.” Gordon disregarded this
instruction, and the arnmed guard shot him The governnent argued
t hat “because Gordon struggled with the security guard after
being told to stop struggling or be shot, Gordon ‘induced .

or wllfully caused’” the discharge of a firearm” 1d. at 283.
The Seventh Crcuit rejected this argunent. |t reasoned that
both “induce” and “willfully cause” “contain an el enent of
specific volition, an actual intent or desire that one’s actions
create the specific result.” 1d. “A crimnal would have to be
suicidal to intend that a guard discharge a firearmduring a
robbery . . . . [and] [w e do not think the Cuidelines were
intended to cover such an extrene and unlikely possibility.” 1d.
The court went further, though, and held that “a defendant nmay
not properly be given a sentence adjustnent under 8§ 2B3.1 where a
non-participant in the crinme discharges a firearm” 1d. at 284;

see also United States v. Mendola, 807 F. Supp. 1063, 1064

(S.D.N Y. 1992) (denying the enhancenent where an arnored truck

guard di scharged a firearmwhile pursuing the robbers).



The Eleventh Crcuit split with the Seventh’s broad hol di ng

in United States v. Wllians, 51 F.3d 1004 (11th Cr. 1995),

overrul ed on unrelated grounds in Jones v. United States, 119 S.

Ct. 1215 (1999). In that case, Al phonzo Leon WIIlians
(“WIllianms”) had attenpted to carjack Scott Witehead and Tim
Donal dson (“Donal dson”) at gunpoint. Donaldson fired a pistol at
WIlliams, who retreated. The Eleventh Crcuit held that, because
Wl lians induced Donal dson to fire in self-defense, the discharge
of the firearmwas fairly attributed to Wllians. See id. at

1011; see also United States v. Triplett, 104 F. 3d 1074, 1083

(8th Gr. 1997) (“The guidelines do not require that the

def endant, as opposed to an acconplice or co-conspirator, have
fired the weapon. Rather, there nerely nust be evidence, as
there is in this case, that a weapon was di scharged during the
robbery.”).

Though Gordon and Wl lians diverge irreconcilably on the
question of whether a defendant can be given a 7-1evel
enhancenment under 8§ 2B3.1(b)(2) where a non-partici pant
di scharges the firearm we feel that we are constrai ned by the
pl ain | anguage of 8§ 1B1.3 to permt the enhancenent on these
facts. Under 8§ 1B1.3, Roberts is liable for “all acts and
omssions . . . [that he] aided, abetted, . . . induced or
wllfully caused[.]” Roberts unquestionably induced and
W llfully caused Deputy Gray to fire his handgun. Thi bodeaux had

grabbed Deputy Gray’s gun and Roberts was snmashing Deputy Gray in



the face with his fists and the handcuffs he was wearing. Deputy
Gray feared for his life and sought to enpty his weapon to
prevent Roberts and Thi bodeaux fromusing his own gun on him By
ai ding and abetting Thi bodeaux in westing control of the gun
away from Deputy Gray, Roberts induced Gay to fire the gun into
the ground, and the 7-level increase is therefore proper.

We enphasi ze that the Seventh Circuit in Grdon found that
Gordon could not be said to have wllfully caused the discharge
of the firearm because he did not intend or desire that his
specific actions (struggling with the arned guard) would give
rise to the discharge of the firearm Here, on the other hand,
we think it beyond question that Roberts’s specific actions
(punching Deputy Gay in the face) willfully caused Deputy G ay
to fire his handgun. Therefore, we find Gordon distinguishabl e,
and hold, on these facts, that the 7-level enhancenent is proper.

As nentioned previously, Roberts raised many ot her
conplaints on appeal. He objected to the PSR s refusal to apply
the base offense | evel applicable where the defendant possesses
the firearmfor a |lawful sporting purpose, to a 2-level increase
for possession of a stolen firearm to a 4-level increase for
possession of a firearmin connection with another offense, to
the cross reference to the arned robbery statute, to a 4-1evel
i ncrease i nposed because the victimsustained serious bodily
injury, to a 2-level increase for physically restraining the

victimto facilitate an escape, to a 1-level increase for



stealing the victims firearmand finally, to a 3-level increase
for the official status of the victim Upon careful review of

t hese clains, we deemthem devoid of nerit and frivolous. W
therefore affirm

| V. Concl usi on

We hold that Roberts is properly accountable for the
di scharge of a firearmin the course of an arned robbery, where
Roberts’s actions induced the victimto fire the weapon. Because
the district court did not, therefore, err in its application of
the Sentencing Cuidelines, we affirm Roberts’s sentence.

AFFI RVED.



