UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40502

LI NDA KERSTETTER, | NDI VI DUALLY,
AND AS PERSONAL REPRESENTATI VE
AND HEI R OF THE ESTATE OF DAVI D JOSEPH HUBER
Pl ai ntiff-Appellant,
VERSUS
PACI FI C SCI ENTI FI C COVPANY; ET AL.,
Def endant s,
PACI FI C SCI ENTI FI C COVPANY;
BEECH AEROSPACE SERVI CES;
RAYTHEON AERCSPACE COVPANY;
BEECH Al RCRAFT CORP.
RAYTHEON Al RCRAFT COVPANY,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

April 18, 2000
Bef ore H G3 NBOTHAM and PARKER, Circuit Judges; and WARD, District

Judge.?
ROBERT M PARKER, Circuit Judge:

Plaintiff-Appellant brought suit on behalf of her son, a
deceased naval pilot, contending that the pilot restraint system
inthe T-34C aircraft he was flying at the tinme of his death was

defectively designed. The defendants noved for sumrmary judgnent

! District Judge of the Eastern District of Texas, sitting
by desi gnati on.
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based on, inter alia, the governnent contractor defense. Because
we find that the governnent contractor defense applies and that
no genui ne issues of material fact exist which would preclude
summary judgnent, we AFFI RM
PROCEEDI NGS BELOW AND FACTUAL HI STORY

This case arises fromthe 1995 death of Navy instructor
pilot Lt. David Joseph Huber, who died while conducting a
famliarization flight wwth a student pilot off Padre |sland,
Texas. Lt. Huber was inadvertently ejected froma T-34C aircraft
during a training maneuver when his pilot restraint system
(“PRS") released without conmand.? Pacific Scientific Conpany
(“Pacific Scientific”)® manufactured the PRS on board the
aircraft. The Navy conducted an investigation of the incident
and concl uded that a possible cause for the ejection was contact
between the aircraft control stick grip and the rotary buckle

that rel eases the restraint belts.

2 The T-34C does not have an ejection seat. Lt. Huber was
ej ected when the negative G forces created during a spin recovery
maneuver propelled himthrough the canopy and out of the
aircraft. Although Lt. Huber survived the ejection and his
parachute initially functioned properly, he cane out of his
parachute prematurely and died fromblunt force trauma upon
i npact with the water.

3 Defendant Beech Aircraft Corporation (“Beech”), now known
as Raytheon Aircraft Conpany, manufactured the aircraft in
question. Defendant Beech Aerospace Services, Inc. (“BASI”), now
known as Rayt heon Aerospace Conpany, serviced the aircraft in
gquestion under contract wth the Navy. For purposes of
sinplicity, this opinion will refer to the manufacturer of the T-
34C as “Beech,” to the manufacturer of the pilot restraint system
as “Pacific Scientific,” and to the maintenance contractor for
the T-34C sinply as “BASI.”
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In late 1973, the Navy began Phase | testing of the T-34C
and specifically observed several deficiencies in the pilot
restraint system (PRS). The Navy concl uded that these
deficiencies should be corrected. In md-1974, Phase |l testing
focused on the PRS and concluded in a final report that the PRS
was unconfortable and functioned poorly during negative G
testing. The report recommended corrective action.

By 1975, Beech had not yet corrected the PRS difficulties
identified in Phase Il testing; however, Beech proposed a fifth
“crotch strap” with a quick release buckle in preparation for
further testing. A prelimnary evaluation in Septenber of 1976
gave this new PRS a positive evaluation. The Navy perforned
further tests and found that “The pilot restraint systemin the
T-34C airplane is an enhancing characteristic which significantly
i nproves airplane controllability during spins and shoul d be
included in future designs.” |In 1982, the Navy ordered 120 T-
34Cs with this “crotch strap” design. Al draw ngs were approved
by the Navy through thorough review and training sessions. Once
approved, these drawi ngs could not be nodified w thout Navy
approval. The PRS design resulting fromthis review and testing
process was the sane as that in the victims plane.

In a 1985 Field Engi neering Action Team ( FEAT) neeti ng,
Beech heard reports for the first tine of a phenonenon called

“uncommanded seat harness release.” The next year's neeting

4 The T-34C was a nodification of the previous Navy flight
trainer, the T-34B. The Navy used the T-34B as its basic trainer
aircraft until the early 1970s.
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i ncl uded an agenda itemregardi ng “uncommanded seat harness
release.” This itemwas |eft open following the neeting. This
is the last tinme Beech heard about the problemuntil after the
accident that resulted in the filing of this action.

The Navy instructed students training in the T-34C to
position their harness buckles under their |life preservers to
prevent inadvertent rel ease of the PRS and al so created a form
for pilots to report occurrences of inadvertent rel eases.® The
Navy took no further actions in response to this problem before
the accident in this case. After this accident, a Navy official
noted that the PRS posed a “severe flight hazard.”

Kerstetter brought this suit on behalf of Lt. Huber against
t he nanmed defendants. All defendants filed notions for summary
j udgnent based on the governnent contractor defense and on the
absence of summary judgnent evidence to create a genuine issue of
material fact. The district court granted defendants' notions.

STANDARD COF REVI EW

“We review a grant of summary judgnent de novo.” Kipps v.
Caillier, 197 F.3d 765, 768 (5th Cr. 1999). A district court's
award of summary judgnent is reviewed “using the sane standard as
that enployed initially by the district court under Rule 56.”
Stout v. Borg-Warner Corp., 933 F.2d 331, 334 (5th Gr. 1991).

5> The district court found that “if the harness is adjusted
properly, the buckle is | ocated underneath the pilot's life
preserver unit so that it cannot conme into contact wth the
aircraft's control stick. Wen the buckle is in front of the
life preserver unit, it is possible when the control stick is in
full-aft position (as occurs during spin entry) for the control
stick to contact and inadvertently rel ease the harness.”
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Pursuant to Rule 56, summary judgnent is appropriate only where
“there is no genuine issue as to any material fact and the noving
party is entitled to judgnent as a matter of law.” Feb. R Qw.
P. 56. A factual dispute is “genuine” where a reasonable jury
could return a verdict for the nonnoving party. See Crowe V.
Henry, 115 F.3d 294, 296 (5th Cr. 1997). “If the record, taken
as a whole, could not lead a rational trier of fact to find for
t he nonnoving party, then there is no genuine issue for trial.”
Ki pps, 197 F.3d at 768.
DI SCUSSI ON

The Governnent Contractor Defense

Governnment contractor immunity is derived fromthe
governnment's immunity fromsuit where the performance of a
di scretionary function is at issue. See Boyle v. United Tech.
Corp., 487 U. S. 500, 511 (1988). The Suprene Court has noted
that “the selection of the appropriate design for mlitary
equi pnent to be used by our Arned Forces is assuredly a
di scretionary function.” |d.

In order for a contractor to claimthe governnent contractor
defense, (1) the governnent nust have approved “reasonably
preci se” specifications; (2) the equipnment nust have confornmed to
t hose specifications; and (3) the supplier/contractor nust have
war ned of those equi pnent dangers that were known to the
supplier/contractor, but not to the governnent. See Boyle, 487
U S at 512; Stout, 933 F.2d at 336.

The governnent need not prepare the specifications to be
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consi dered to have approved them See Trevino v. Ceneral

Dynam cs, 865 F.2d 1474, 1480 (5th G r. 1989) (holding that
“substantive review is adequate). To determ ne whet her
“substantive review' occurred, a court nust take into
consideration a nunber of factors. The factors involve exam ning
drawi ngs, evaluation fromtine to tinme, criticismand extensive
governnent testing—a “continuous back and forth” between the
contractor and the governnent. See In re Air D saster at
Ranstein Air Base, Germany, 81 F.3d 570, 574 (5th Gr. 1996).

The specifications need not address the specific defect alleged;
t he governnent need only evaluate the design feature in question.
See Boyle, 487 U. S. at 512; Trevino, 865 F.2d at 1486 (“The
gover nnment contractor defense as refornulated in Boyle protects
governnent contractors fromliability for defective designs if

di scretion over the feature in question was exercised by the
governnent.”).

Nonconf ormance with a specification neans nore than that the
ultimate design feature does not achieve its intended goal. The
al | eged defect nust exist independently of the design itself, and
must result froma deviation fromthe required mlitary
specifications. Cf. Bailey v. MDonnell Douglas Corp., 989 F.2d
794, 800 n.13 (5th Cr. 1993) (“For the reasons explained infra,
we interpret Boyle' s statenent that the defense bars
"[lI]iability for design defects,' to nean liability for defects
in the governnent specifications.”) (citation omtted).

Ext ensi ve governnent involvenent in the design, review,
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devel opnent and testing of a product, as well as extensive
acceptance and use of the product follow ng production, is

evi dence that the product line generally confornmed with the
gover nnent - approved specifications. See In re Air Disaster, 81
F.3d at 575.

The third part of the Boyle test requires the contractor to
warn the governnent about those equi pnment dangers that were known
to the contractor, but not to the governnent. The purpose of
this elenent is not to create an incentive to discover |atent
defects in a product designed for the governnent. See Boyle, 487
U S at 512 (“The third condition is necessary because, inits
absence, the displacenent of state tort |aw would create sone
incentive for the manufacturer to w thhold know edge of ri sks,
since conveyi ng that know edge m ght disrupt the contract but
wi thholding it would produce no liability.”). The governnent
contractor defense does not require a contractor to warn the
gover nnent of defects about which it only should have known.
“After Boyle, a governnent contractor is only responsible for
war ni ng the governnent of dangers about which it has actual
know edge.” Trevino, 865 F.2d at 1487.

1. Plaintiff's Articulation of the Boyle Test is in Error

Plaintiff argues that, in the approval process, the
gover nnent nust have considered and rejected a safer design
alternative proposed by the plaintiff, or at |east nust have
itself prospectively limted the discretion of the contractor to

include a safer alternative design. The district court noted
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that this argunent is well suited for presentation to Congress or
to the Suprenme Court rather than the district court but that it
is contrary to the case law. See Boyle, 487 U. S. at 513; Stout,
933 F.2d at 334-35; see also Tate v. Boeing Helicopters, 140 F.3d
654 (6th Cr. 1998) (Tate Il1). The Boyle court noted that, while
this is perhaps a reasonable rule of tort law, it did not
sufficiently protect the federal interest in the selection of
appropriate mlitary equi pnent.

The design ultimately selected may well reflect a

significant policy judgnent by Governnent officials

whet her or not the contractor rather than those

officials devel oped the design. |In addition, it does

not seemto us sound policy to penalize, and thus

deter, active contractor participation in the design

process, placing the contractor at risk unless it

identifies all design defects.
Boyle, 487 U. S. at 513. The district court noted that this | ast
sentence can nean only that the defense applies even when the
contractor did not warn the governnent of |atent defects—in other
wor ds, defects that neither the contractor nor the governnent
considered it at all. W agree. The articulation of the
governnent contractor defense offered by the plaintiff is
contrary to the case | aw
[11. Manufacturing Defect and Negligent |nspection

The district court held that the plaintiff presented no
evi dence of a manufacturing defect and granted defendants summary

judgnent on that claim The claimfor negligent inspection

presunes that a manufacturing defect existed, thus defendants



were granted sunmary judgnent on that claimas well.*®

Plaintiff argues that sunmary judgnment is inappropriate
because fact issues exist with regard to this count. At the
heart of the plaintiff's argunent is a general specification
paragraph found in the approved specifications for the T-34C
i ssued by the Navy:

Where any vital noving part passes close to a fixed

structure or itemof equipnent, the point nearest

contact shall be located or arranged that gravity wll

normal ly clear this point of |oose articles or cause

themto take renote positions where they cannot jam or
interfere with the noving part.
Plaintiff clains that the design of the control stick (and its
ability to inadvertently unbuckle the “crotch strap” at the full-
aft position) violate this specification and thus constitute a
manuf acturi ng defect. Defendants argue that the cockpit design
confornmed to the specifications for the cockpit.

We agree with the district court that this specification
cited by plaintiffs had to do wth production techni ques and not
Wi th cockpit design
| V. Design Defect (Negligence, Strict Liability and Warranty)

Def endants claimthat the governnent contractor defense
i muni zes themfromliability in this case. The prinmary issue
wth regard to an all eged design defect in this case is whether

t he governnent approved reasonably precise specifications. The

district court held that the unrebutted summary judgnent evi dence

6 The district court noted that to the extent the negligent
i nspection claimwas based on a design defect, that claimis
di spl aced by the applicability of the governnent contractor
defense to the design defect claim
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establ i shes that the governnent approved reasonably precise
specifications for the design features in this case.

First, the T-34C originated as a nodification of the T-34B,
a plane the Navy had been using to train pilots for 20 years.

The T-34B had the sane PRS, the sanme control stick and the sane
cockpit design as the T-34C. Second, the governnent was
extensively involved in the approval process. The record reveals
a clear pattern of governnent-contractor interaction over at

| east eight years. Third, approval of the T-34C s design

i ncluded the specific features at issue in this case. The

def endants argue that “[t]he defective nature of the features may
have been latent to the Navy as well as the contractors, but the
features thensel ves were obvious to anyone who flew the T-34C.”
Fourth, the Navy specifically addressed the design features at
issue in this case throughout the approval process.

The district court held that plaintiff's argunments that the
governnent contract defense is not available are unavailing.
First, plaintiffs argue that the defendants purchased the PRS
“off the shelf.” As noted by the district court, the governnent
procurenent officer did not order a quantity of restraint systens
in the sane way he woul d order |ight bul bs, but rather,
gover nnment engi neers approved the inclusion of these specific
conponents into a conplex piece of equipnent. |In addition, the
Navy specifically tested the T-34C s PRS during its eval uation of
the aircraft followi ng Phase Il testing. Furthernore, neither

counsel for the plaintiff nor counsel for the defendant were able
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to nane or otherw se identify another aircraft which uses the PRS
involved in this case.

Second, plaintiffs argue that the T-34C s PRS specifications
conflict with another, nore general specification. The district
court held that the specifications cited by the plaintiff were
not inplicated by the facts of this case. The plaintiffs again
refer to the “gravity clearance” paragraph in the specifications
menti oned above. The argunent was dism ssed in the context of a
manuf acturing defect and is also unavailing in the design defect
context.’

Lastly, the plaintiffs argue that the defense should not
apply because the governnent did not actively limt the
contractor's ability to develop a safer design. Basically,
plaintiffs argue that a safer design could have been devel oped
“W thout violating any specification.” This argunent focuses on
an incorrect standard which is whether the governnent approved a
specification that did not contain a safer design. The
inapplicability of this standard to the case at bar has been
addr essed.

The defendants argue that the governnment approved reasonably
preci se specifications. They reference nunerous docunents

involving the PRS in general and the buckle in particular. The

" Cf. Inre Air Disaster, 81 F.3d at 575 (noting that “such
a general design specification is not contenplated by the first
el emrent of the Boyle test because 'only the detail ed,
quantitative specification--and not those calling for such
vagaries as a failsafe, sinple or inexpensive product--are
relevant to the governnent contractor defense'”) (citation
omtted).
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“reasonably precise” standard is satisfied as long as the
specifications address, in reasonable detail, the product design
feature, alleged to be defective. See Boyle, 487 U S. at 512;
Bail ey v. MDonnell Douglas Corp., 989 F.2d 794, 799 (5th G
1993) (noting that the specifications need not address the
specific design defect alleged, just the specific feature).
Defendants alternatively allege that even if the Navy is found
not to have approved the PRS during T-34C design process, it did
approve the allegedly defective design at issue far before the
acci dent by subsequent testing and use.® The 1985 and 1986 FEAT
nmeetings are evidence of this.

W find that the district court's conclusion that the Navy
approved reasonably precise specifications for the T-34C s seat
harness was appropriate under the facts of this case. Therefore,
t he governnent contractor defense applies.?®
V. Failure to Warn

In Inre Air Disaster, this court held that a “conflict
between state |l aw and federal policy mght arise if there is

evi dence that the governnent was involved in the decision to

8 See Dowd v. Textron, Inc., 792 F.2d 409, 412 (4th Cr
1986) (“The length and breadth of the Arny's experience with the
540 rotor system-and its decision to continue using it--anply
establi sh governnent approval of the alleged design defects.”).

® The second el enment of the defense is satisfied as there
was no evidence of a manufacturing defect—i.e., the product
confornmed to the governnent specifications. See supra. The
third element is also satisfied because there is no evidence that
Beech knew i nformati on about the inadvertent seat harness rel ease
that was not known to the governnent. Evidence exists that the
Navy knew as early as 1985 of this inadvertent risk-i.e., the
Navy knew at |east as nuch as the contractors. See infra.
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give, or not to give, a warning.” 81 F.3d at 575. This is a
nmodi fied Boyle test. State lawis displaced if (1) the United
St ates exercised discretion and approved the warnings; (2) the
contractor provided a warning that conforned to the approved
war ni ngs; and (3) contractor warned about dangers it knew, but
the governnent did not. See id.

The district court found that the first el enent was
satisfied in that the Navy approved, changed and edited warni ngs
in the T-34C NATOPS Flight Manual. Al though the manual contai ned
no express evaluation of a warning of the specific hazard of
i nadvertent seat rel ease, the governnent contractor defense
appl i es because the Navy exercised discretion in approving
warnings in the flight manual. See Tate Il, 140 F. 3d at 660
(hol ding that the governnment contractor defense applies in
“situations in which the governnent nmakes the infornmed decision
not to include a specification or require a warning because, in
the governnent's view, one would be unnecessary or
problematic.”). Inadequacy is not an issue when it is the
governnent's warning in the first place. The district court
found that there was no failure to warn cl ai munder Texas | aw
ei ther because the Navy added a rel ease warning to the flight
manual 3 years before the incident in this case.

Plaintiff argues that BASI and Beech were under a conti nuing
duty to advise and warn the Navy because they continued to
exerci se the necessary degree of continuing control, thus

creating a continuing duty to advise. See Bradshaw v. Bel
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Hel i copter, 594 S.W2d 519, 531-32 (Tex. C. App.--Corpus Christi
1979, wit ref'd n.r.e.) (finding that because the defendant
retai ned significant control over the safety of the product, it
has assuned the duty to warn). The degree of control necessary
to give rise to a continuing duty to advise was not present in
this case. Cf. Perez v. Lockheed Corp., 88 F.3d 340, 341 (5th
Cir. 1996) (no retention of control as in Bradshaw).

Def endants rebut this argunent with the undi sputed fact that
t he Navy knew about the problemat |east 10 years before the
accident. Existence of a duty to warn is a question of |aw and
since the Navy knew, contractors had no duty to warn.
Contractors need not warn the victimdirectly. See Tate II, 140
F.3d at 660 (“Under the third conditions of both the Boyle and
Tate | anal yses, the governnent contractor nust show that it
"warned the United States of the dangers in the equipnment's use
about which the contractor knew, but the United States did
not.'”) (citations omtted). Since the Navy knew of the danger
of the “uncommanded seat release” on the T-34C s PRS, the
contractors did not have a duty to warn of that danger.

Def endant BASI argues that since the rel ease problemwas an
al | eged design defect, and since BASI is a naintenance
contractor, it has no duty to warn. See Firestone, 927 S. W 2d
608, 613-14 (Tex. 1996). They did not voluntarily undertake to
warn by their attendance at the FEAT neetings. W agree with
BASI's statenent that “It stands logic on its head to argue that

the Navy's disclosure of a design defect at a neeting BASI
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attended as a mai ntenance representative triggered a duty of BASI

to warn the Navy about the sane problem”

VI. Negligent Mintenance

Plaintiffs claimthat BASI was negligent in maintaining the
victims aircraft because it failed to check for interference
between the control stick and buckle and the negligent failure to
repl ace the canopy.!® Because BASI did not manufacture the
stick, its duty of care arises fromits contract with the Navy to
perform mai nt enance services. Pursuant to Colonial Sav. Ass'n v.
Taylor, 544 S.W2d 116 (Tex. 1976), BASI can only be liable if
the victimin this case declined to make his own i nspection of
the stick, in reliance on the BASI inspection. See Taylor, 544
S.W2d at 120. The victiminspected the stick. The district
court also correctly ruled that plaintiff presented no evidence
that BASI's failure to inspect the control stick was a proxi mate
cause of the accident.

CONCLUSI ON

10 pPlaintiffs also claimnegligent maintenance in relation
to BASI's failure to replace the canopy of the aircraft when it
becane brittle. Plaintiffs assert that a fact issue with regard
to the brittleness of the canopy--i.e., whether BASI conplied
with the governnent specifications. The district court held that
an expert's speculation is insufficient to create a fact
question. Plaintiff's expert testified that further studies were
needed to determ ne the cause of the canopy's failure to keep the
victimin the cockpit. These studies were never done.

Def endants respond by arguing that plaintiff's expert could not
even concl ude that the canopy was what caused the injury. Even
assum ng causation, there is no evidence of BASI being negligent-
-it was within specifications. The T-34C conponent nai ntenance
was to be done in accordance with the T-34C mai nt enance manual
that was witten by the Navy.
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Because we find that the governnent contractor defense
applies and that no genuine issue of material fact exists, we
affirmthe decision of the district court.

AFFI RVED
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