IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40520

BRENDA MYERS- GARRI SON,
Pl ai ntiff-Appellant,

ver sus

JOHNSON & JOHNSON, JOHNSON &
JOHNSON HOSPI TAL SERVI CES
| NCORPORATED; THE CONSOLI DATED
RETI REMENT PLAN OF JOHNSON & JOHNSON
AND AFFI LI ATED COVPANI ES; ROBERT
DARRETTA; EFREM B. DLUGACZ; ROGER S. FI NE;
ROGER S. HEI SEN,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

April 18, 2000

Bef ore H GA NBOTHAM and PARKER, Circuit Judges, and JACK," District
Judge.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Brenda Myers-Garrison brought this nationw de class action on
behal f of Johnson & Johnson enpl oyees, alleging that their pension
benefits were reduced in violation of the Enployee Retirenent
| ncone Security Act (“ERISA’). Mers-QGrrison appeal s the district
court’s granting of sunmary judgnent for Johnson & Johnson based on
its conclusion that the retirenent plan was exenpted from ERI SA' s
protections against reductions by the Retirenent Protection Act.

W agree with Myers-Garrison that the Retirenent Protection Act

"District Judge of the Southern District of Texas, sitting by
desi gnati on.



does not exenpt the plan changes all egedly nade here. Finding that
only some of the class nenbers nmay have experienced reduced
benefits, however, we vacate and remand for further proceedings.
I

This class action ari ses out of changes Johnson & Johnson nade
to its defined benefits pension plan. Initially, section 6.01(c)
of the plan provided for a mandatory lunp sum distribution to
vested enpl oyees whose total benefits were equal to or less than
$3,500 and whose annual paynent would be |ess than $80. The
di scount rate was calculated using the Pension Benefit Guaranty
Corporation (“PBGC') rate in effect in the nonth the benefits were
di stri but ed. Enpl oyees with benefits greater than those limts
recei ved benefits under an annual benefit plan.

In 1994, Congress passed the Retirenent Protection Act, which
i ncorporated provisions of the General Agreenent on Tariffs and
Trade (“GATT”) treaty. The RPA anended provi sions of ERI SA and t he
I nt ernal Revenue Code that specify that an enpl oyer nust cal cul ate
a lunp sum paynent wusing an applicable nortality table and a
di scount rate. The RPA changed what interest rate enployers could
use as the discount rate fromthe PBGC rate to the rate of interest
on 30-year Treasury securities (the “GATT rates”). Thi s change
offered a financial benefit to enpl oyer pension plans by allow ng
themto discount at higher rates.

In 1995, Johnson & Johnson took advantage of the change by
anending its plan. On a one-tine basis, Johnson & Johnson offered

lunmp sumdi stribution to vested enpl oyees who had term nated their



enpl oynent before January 1, 1995, were under 55 upon term nation,
and whose total benefits would be equal to or |ess than $50, 000.
Those enpl oyees whose benefits total ed between $3,500 and $50, 000
coul d choose between a | unp sumand t he normal annual benefits (the
“optional class nenbers”); those whose benefits were under $3, 500
were subject to a mandatory | unp sumbenefit (the “nmandatory cl ass
menbers”). Because the anendnent did not include the under-3$80
requirenent of the old section 6.01(c), the mnmandatory class
potentially included both nenbers who woul d have received | unp sum
distributions under 6.01(c) and others who fornerly would have
recei ved an annual benefit.

In Decenber 1995, 3,730 enployees received distributions
t hrough the program 1, 736 under the mandatory provision, and 1, 994
on an optional basis. Rat her than wusing the discount rate
effective during the nonth of distribution, Johnson & Johnson
applied the GATT rate in effect in Novenber 1994, two nonths prior
to the beginning of the plan year. This rate, 8.08 percent, was
significantly higher than the GATT rates in subsequent nonths.

Myers-Garrison and ot her enpl oyees |ater brought suit under
§ 1132(a)(3) of ERI SA, arguing that their benefits had been reduced
in violation of ERISA's provisions that protect enployees from
reductions to accrued benefits. The court certified the forner
enpl oyees as a national class under Fed. R Cv. P. 23(b)(1) and
(b)(3). On cross-notions for sunmary judgnent, the district court

granted summary j udgnent to Johnson & Johnson. The court held that



the changes in the discount rate were statutorily exenpted under
the Retirenment Protection Act. Mers-Grrison appeal ed.
|1

We first consider whether the Retirenent Protection Act
exenpts Johnson & Johnson from the reaches of ERISA ERI SA' s
prohi bition on benefit reductions, called the “anti-cutback rule,”
provi des:

(6) Accrued benefit not to be decreased by anendnent. --

(A) In general.--A plan shall be treated as not
satisfying the requirenents of this section if the
accrued benefit of a participant is decreased by an
anendnent of the plan, other than an anendnent descri bed

in section 412(c)(8), or section 4281 of the Enpl oyee
Retirenent |Incone Security Act of 1974.

(B) Treatnent of certain plan anendnents. --For
pur poses of subparagraph (A), a plan anendnent which has
the effect of -

(i) elimnating or reducing an early retirenent
benefit or a retirenent-type subsidy (as defined in the
regul ations), or

(i1) elimnating an optional form of benefit,

shal | be treated as reduci ng accrued benefits.
2

A plan’s change to a higher discount rate woul d decrease benefits,
which would normally trigger the rule. Section 767(d)(2) of the
RPA, however, allows an enployer to switch fromthe PBGC to the
GATT rates wi thout running afoul of the anti-cutback rule:

A participant’s accrued benefit shall not be considered

to be reduced in violation of section 411(d)(6) of the

[IRC . . . nerely because the benefit is determ ned
[according to the new interest rates].?

2] R C. § 411(d)(6) (1999).

SRetirenent Protection Act of 1994, § 767(d)(2), Pub. L. No.
103-465, 108 Stat. 5012 (“RPA").
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Myers-Garrison argues that the RPA's perm ssion to change to GATT
rates did not address changes in what nonth’'s interest rate was
applied. Johnson & Johnson not only switched to GATT rates but
changed the nonth used to determne which interest rate would
apply.

Treasury regul ations addressed the transitional problem of
whi ch nonth’s GATT rate enpl oyers could use in switching fromPBGC
rates. As these regulations went into effect as tenporary
regul ations on April 5, 1995, they were operative upon Johnson &
Johnson’s anmendnent.* The regul ations give the enployer severa
options about which nonth my be used.?® The enployer may
permanent|ly adopt the applicable interest rate for the first ful
nonth preceding the annuity starting date,® the interest rate for
the nonth the old rate was determined,” or one or two nonths
i medi ately preceding that date.® Here, the nonth preceding the
annui ty was Novenber 1995; the old rate woul d have been determ ned
using the Decenber 1995 rate; and the two nonths precedi ng that
date were OCctober and Novenber 1995. The effective rates in
Oct ober, Novenber and Decenber 1995 were 6.37% 6.26% and 6.06%

respectively.

“‘See 60 Fed. Reg. 17219 (1995).

°See Treas. Reg. 8§ 1.417(e)-1(d)(10) (1999).
®See 8§ 1.417(e)-1(d)(10)(iii)(B)

‘'See § 1.417(e)-1(d)(10)(iv)(B)

8See i d.



Alternatively, the enployer may apply special rules for the
first year in which the anmendnent is in effect. The enployer may
give the transition-period enployees the larger distribution of:
(1) either the interest rate on the date one or two nonths before
the date used prior to the anmendnent, or the date provided under
the terms of the anended plan;® or (2) the larger distribution
based either on the interest rate on the date the old interest rate
woul d have been cal cul ated, or the date provi ded under the terns of
t he anended pl an. ! Under these rul es, Johnson & Johnson woul d have
offered the nore favorable rate between Cctober or Novenber 1995
and Novenber 1994 or the better rate between Decenber 1995 and
Novenber 1994. Thus, these rules also would have Iimted Johnson
& Johnson to choosing the rate effective in October, Novenber or
Decenber of 1995, not the higher Novenber 1994 rate.!

Johnson & Johnson wurges wus to disregard the Treasury
regulation as contrary to the plain |anguage of the RPA The
regul ation, however, is pronulgated pursuant to the IRS s
i npl ementing authority and thus is subject to Chevron deference.
Under that standard, it is not contrary to the plain neani ng of the
RPA, which does not address whether an enployer nmay change the

month for when the interest rate is calculated. The regul ation was

%See § 1.417(e)-1(d)(10)(vi)(O).
10S5ee § 1.417(e)-1(d)(10)(ii).

1Johnson & Johnson cites no authority for its argunent that
the reqgul ati ons are not nandatory.
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val i d and mandatory for plans whi ch changed the di scount rates from
the PBGC to the GATT rates.
1]

The transition regulations only apply, however, if the plan
amendnent at issue reduces benefits in violation of the anti-
cutback rule. W thus cone to the central question of the case:
whet her Johnson & Johnson reduced any enployees’ benefits in
violation of IRC § 411(d)(6). W first exam ne whether the
benefits of the mandatory cl ass nenbers were protected by the rule.
Johnson & Johnson argues that the mandatory group did not have an
“accrued benefit” because only annual benefits, not |unp sum
distributions, fall within the neaning of accrued benefits.

The rule protects “accrued benefits,” “early retirenent
benefits,” and “optional forns of benefit.” The | RC defines
“accrued benefits” as those “determ ned under the plan and, except
as provided in subsection (c)(3), expressed in the form of an
annual benefit comrencing at normal retirenment age.”!? Section
411(c)(3) in turn states that if an accrued benefit is not
determ ned as an annual benefit commencing at normal retirenent
age, the accrued benefit shall be the actuarial equivalent

thereof.® This definition suggests that the “annual benefit”

12l R C § 411(a)(7)(A).

13See § 411(c)(3) (1999); see also Constantino v. TRW lInc.,
773 F. Supp. 34, 41 (N.D. Chio 1991) (construing parallel ERI SA
provi sion under 29 U.S.C. § 1054(c)(3)), aff’d in part, nodified on
ot her grounds, 13 F.3d 969 (6th Cr. 1994).
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| anguage is a yardstick for neasuring the benefit, not an
i ndependent requirenent for anti-cutback protection.

Johnson & Johnson relies on Steiner Corporation Retirenment

Plan, in which the Tenth Crcuit held that a lunp sumdistribution
was not an accrued benefit.! In Steiner, however, the | unp sumwas
an alternative to the plan’s annual benefits. The court was thus
choosi ng not between exenpting | unp suns fromthe anti-cutback rule
but rather between two protected categories of benefit: an accrued
benefit or an optional formof benefit.!® W are not persuaded t hat
enpl oyees subject to mandatory |unp sum plans enjoy no statutory
protection fromcut-backs in their benefits.

The mandatory cl ass nenbers entitled to benefits under section
6.01(c) of the original plan were protected by the anti-cutback
rule. Because the original plan and the anmendnent had different
requi renents, however, not all of the mandatory cl ass nenbers woul d
have received a lunp sum benefit under section 6.01(c). It is
unclear from the record whether the higher rate was applied to
enpl oyees who coul d have received 6.01(c) benefits. One Johnson &
Johnson enpl oyee, Garry Col dberg, testified in deposition that if
t he enpl oyees net the under-$80 requirenment, they would be paid
usi ng whi chever interest rate was nore favorable to the enpl oyee.

An office menorandum al so suggested that this rule was intended.

14See Steiner Corp. Retirement Plan v. Johnson & Higgins, 31
F.3d 935, 939 (10th G r. 1994).

15See Steiner, 31 F.3d at 936, 940.
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Because we | ack any evidence as to whether this rule was carried
out, we remand for further findings on this issue.

The mandatory cl ass nenbers who woul d not have been eligible
for the lunp sum distribution under 6.01(c) did not receive a
reduction in benefits for purposes of IRC 8§ 411(d)(6). A
regul ation then in effect provided that an enployer could change
the threshold for an involuntary lunp sum distribution wthout
violating the anti-cutback rule.? For those cl ass nmenbers who were
switched from an annual benefit to a |lunp sum anount, Johnson &
Johnson need only have conplied with the general interest rate
regul ation,” not the transition rule applicable to cutbacks.

We turn to the optional class nenbers. The parties dispute
i nto what category of benefit those enpl oyees’ annual benefit fel
for purposes of the anti-cutback rule. Even accepting Myers-
Garrison’s claimthat the benefits were protected under the rule,
t he anmendnent di d not reduce them The optional nenbers coul d have
chosen to take their old annual benefit wth an identical
distribution. Instead, they opted for a new benefit. The anti-
cutback rule does not regulate new benefits; as a conmobnsense
matter, offering enployees a new alternative does not anount to a
decrease in their accrued benefits.

Myers-Garrison attenpts to have all of the class nenbers
benefit fromthe interest rates required for the nenbers entitled

to a lunp sum benefit under the original plan by relying upon a

8See Treas. Reg. 8 1.411(d)-4, Q& A 2(b)(2)(v).
7"See Treas. Reg. 8§ 1.417(e)-1(d)(4)(i).
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consistency rule in the Treasury regulations. That rule requires
that the time for determning the general interest rate nust be
determned in a consistent nmanner for all participants in the
plan.® W do not interpret this rule to require that all plan
menbers nust benefit fromtransition interest rates carved out for
menbers who woul d otherw se suffer a reduction in benefits. The
transition rules nmake no reference to their applicability beyond
the distributions protected by the anti-cutback rule. Those cl ass
menbers who suffered no cutback under 8 411(d)(6) cannot ride the
coattails of the class nenbers who did.

Johnson & Johnson’s duty to follow the transition rules for
changes to discount rates fromthe PBGC to GATT rates only extended
to those nenbers whose benefits woul d ot herw se have been reduced
inviolation of IRC 8§ 411(d)(6). No such reduction occurred as to
the optional class nenbers or to the nmandatory class nenbers who
woul d not have been eligible for a mandatory |l unp sumdi stribution
under the original plan. It is unclear from the record whether
Johnson & Johnson conplied with the transition rul es regarding the
remai ning group: any class nenbers who would otherw se have
received a lunp sumdistribution. W thus VACATE and REMAND f or
further proceedings regardi ng that issue.

VACATED AND REMANDED

8See Treas. Reg. 8 1.417(e)-1(d)(4)(i).
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