REVI SED, OCTOBER 5, 2000

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40533

STAN SPENCE, Individually and on behalf of others simlarly
situated; WLLI AM HATFI ELD, Individually and on behalf of others
simlarly situated; JOHN JOHNSON, Lieutenant, Individually and on
behal f of others simlarly situated,
Pl ai ntiffs-Appellees,
JOHN P. KELLOGG
I ntervenor/ Pl aintiff-Appellee,

ver sus

GLOCK, GES.mb.H , an Austrian limted liability conpany, G.OCK,
I NC., a Georgia Corporation

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

Sept enber 27, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Def endants appeal the district court’s certification of
a nati onw de cl ass of owners of 3 ock pistols who allege that their
pistols are defective in several respects. The district court

certified the class after concluding that Georgia |aw should be



applied to all the class nenbers’ clains. Because the district
court erred in its choice of law analysis, and thus abused its
discretion on the issue of predom nance under Rule 23(b)(3), we
reverse the certification.

FACTS & PROCEDURAL HI STORY

In this class action case, purchasers of particular
nodel s of d ock handguns manuf actured bet ween 1986 and 1997 assert
mul ti pl e causes of action alleging that A ock guns suffer froman
al | eged desi gn defect that causes the guns to jam and/or discharge
accidentally.? Plaintiffs’ theories of liability include: 1)
design defect; 2) failure to warn; 3) fraud, deceit and nateri al
m srepresentations of fact; 4) negligence; 5) breach of express and
inplied warranties; and 6) negligent msrepresentation.? The
plaintiffs seek damages for econom c | oss, based on the di m nished
value of their pistols and the need for repairs, as well as
punitive damages and attorneys’ fees.

Put ative cl ass nenbers nunber, at a m ni rum 50, 000, and
resideinall fifty states and the District of Colunbia. The naned
plaintiffs are all residents of Texas who own various d ock nodel
handguns. Def endant-appellant G ock Ges.mb.H (“d ock Europe”) is

the Austrian corporation that manufactures G ock nodel pistols.

1 The al | eged desi gn defects concern the firing pin safety systemand

the ejection port of the gun. Plaintiffs-appellees claim that both defects
increase the likelihood that the gun will jam The firing pin safety defect can
al |l egedly al so cause acci dental discharges.

2 The parties agree that these clainms sound both in tort and contract.
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A ock, Inc. (“Aock USA’) is a Georgia corporation that assenbles
and distributes dock pistols in the United States and Canada
A ock Austria designs the guns in Austria and manufactures the
parts there. The parts are then shipped to 3 ock USA in Georgi a,
where they are assenbled, tested for quality control and sent to
distributors across the United States. G ock USA sells its
products to l|law enforcenent dealers and whol esale distributors
t hroughout the United States, who then sell the products to retai
handgun deal ers for sale to the public.

In the district court, plaintiffs sought cl ass
certification of an opt-out class under Rule 23(b)(3). The
district court referred Plaintiffs’ Mdtion for Cass Certification
to a magi strate judge who issued a recommendation to certify the
class. The district court accepted the recommendati on and rejected
t he defendants’ objections, reasoning that Georgia | aw applied by
virtue of G ock USA's contacts with that state and Ceorgia’'s
regul ation of dock USA, and that therefore the class satisfied
Rul e 23(b) (3)'s predom nance requi renent. The d ock def endants now
appeal, arguing principally that the district court’s choice of
Ceorgia |law was incorrect and that the class should not have been
certified because the proper choice of | aw precludes a finding that

conmon questions of | aw predom nate.?

8 Appel lants also appeal the certification on the grounds that

i ndi vi dual factual issues defeat predom nance and that cl ass certificationis not
superior to individual adjudication in this case. Because we deci de the appea
on choice of |aw grounds, we decline to address these contentions.
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DI SCUSSI ON

A district court nust rigorously analyze Rule 23's
prerequi sites before certifying a class. See General Tel. Co. v.
Fal con, 457 U. S. 147, 161, 102 S.C. 2364, 2372, 72 L.Ed.2d 740
(1982); Castano v. Am Tobacco Co., 84 F.3d 734, 740 (5th Gr.
1996). The district court has broad discretionto certify a cl ass,
which it nust exercise within the confines of Rule 23. See CGulf
Ol Co. v. Bernard, 452 U S 89, 100, 101 S C. 2193, 2200, 68
L. Ed. 2d 693 (1981); Castano, 84 F.3d at 740. The party seeking
certification bears the burden of proof. See Castano, 84 F.3d at
740; Horton v. Goose Creek Ind. Sch. Dist., 690 F.2d 470, 486 (5th
Cr. 1982), cert. denied, 463 U. S. 1207, 103 S.Ct. 3536, 77 L.Ed. 2d
1387 (1983). This court reviews a class certification for abuse of
discretion, but if the district court has commtted |legal error in
the predom nance inquiry, reversal is required. Castano, 84 F.3d
at 740.

Rule 23 of the Federal Rules of CGvil Procedure sets
forth several conditions that nust be net for a proposed cl ass of
plaintiffs to be certified. Appellants do not focus on whet her or
not the proposed class has net the initial requirenents of Rule

23(a).* Instead, they contend that the proposed cl ass has not net

4 Rul e 23(a) requires that a class: 1) be so nunerous that joinder is

i mpractical; 2) have comon questions of |law or fact; 3) have representative
parties with typical clains or defenses; and 4) have representative parties that
will fairly and adequately protect the class’s interest. See Fed. R Gv.P. 23(a).
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the requirenents of Rule 23(b)(3). Rul e 23(b)(3) requires that
questions of law or fact common to the nenbers of the class
predom nate over any questions affecting only individual nenbers,
and that a class action is superior to the individual adjudication
of clains. See Fed. R Cv.P. 23(b)(3).

The district court’s predom nance findi ng depends onits
choi ce of |aw analysis that held Georgia | aw applicable to all the
clains of all the plaintiffs. Appel l ants assert that, to the
contrary, the laws of 51 jurisdictions apply in this class action.
| f appellants are correct, the variations in the |l aws of the states
and District of Colunbia “my swanp any conmon issues and def eat
predom nance.” Castano, 84 F.3d at 741.° The threshold question
for this court, therefore, is whether the district court conducted
a proper choice of |law analysis and correctly decided that Georgia
| aw controll ed. See Castano, 84 F.3d at 741.

In diversity cases, federal courts are obliged to apply
the choice of law rules of the forum state. See Kl axon Co. V.
Stentor Electric Mg. Co., 313 U S. 487, 496, 61 S.C. 1020, 1021-
22, 85 L.Ed. 1477 (1941). Texas courts use the ALl Restatenent’s

“nost significant relationship test” for all choice of |aw cases

5 See al so Georgi ne v. AnthemProducts, Inc., 83 F. 3d 610, 627 (3d Gr.
1996) (“Because we nust apply an individualized choice of |aw analysis to each
plaintiff's clains ... the proliferation of disparate factual and |egal issues
i s conpounded exponentially”) aff’d 521 U. S. 591-117 S. C. 2231 (1997); Inre Am
Med. Sys., 75 F.3d 1069, 1085 (6th Gr. 1996) (“If nore than a few of the |aws
of the fifty states differ, the district judge would face an i npossi bl e task of
instructing a jury on the relevant law, yet another reason why class
certification would not be the appropriate course of action”).
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except those contract cases in which the parties have agreed to a
val id choice of | aw clause. See Duncan v. Cessna Aircraft Co., 665
S.W2d 414, 421 (Tex. 1984); CGutierrez v. Collins, 583 S.W2d 312,
318 (Tex. 1979) (adopting the nost significant relationship
met hodol ogy for tort choice of law issues). This Court reviews a
district court’s choice of |aw determ nation de novo. See In re
Air Disaster at Ranstein A r Base, Germany, 81 F.3d 570, 576 (5th
CGir. 1996).5

Section 6 of the ALI Restatenent (Second) of Conflict of
Laws del i neates the general principles that informa choice of |aw
determnation. Section 6 states:

(1) A court, subject to constitutional restrictions, wll
follow a statutory directive of its own state on choice of
I aw.
(2) When there is no such directive, the factors relevant to
the choice of the applicable rule of Iaw include

(a) the needs of the interstate and international
syst ens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested states and
therelative interests of those states in the determ nation of
the particul ar issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of
I aw,

(f) certainty, predictability and uniformty of result,
and

(g) ease in the determ nation and application of the | aw
to be applied.

6 Texas al so requires that a choice of | aw determ nation be done on an

i ssue by issue basis. See Duncan, 665 S.W2d at 421. The district court erred
in not conducting a conplete issue by i ssue analysis. But overarching this error
is its fundanentally incorrect nethod of choice of |aw deternination for each
issue that it considered. Therefore, this opinion will not proceed on a strict
i ssue by issue basis.



Inlater sections, the Restatenent individually addresses choi ce of
| aw anal ysis for a variety of issues.

Section 145 concerns choice of lawfor issues intort and
states that:

(1) The rights and liabilities of the parties with respect to
an issue intort are determ ned by the I ocal |aw of the state
which, with respect to that issue, has the nost significant
relationship to the occurrence and the parties under the
principles in § 6.
(2) Contacts to be taken into account in applying the
principles of 8 6 to determne the | aw applicable to an issue
i ncl ude:

(a) the place where the injury occurred,

(b) the place where the conduct causing the injury
occurred,

(c) the domcile, residence, nationality, place of
i ncorporation and place of business of the parties, and

(d) the place where the relationship, if any, between the
parties is centered.
These contacts are to be evaluated according to their relative
i nportance with respect to the particular issue.

Restatenment (Second) of Conflict of Laws 8§145. Courts should
eval uate these contacts for their quality, not their quantity. See
GQutierrez, 583 S.W2d at 319.

Ceorgia’s contacts with the case are as follows. First,
the guns at issue are inported, assenbled, and tested for quality
control in CGeorgia. Second, dock USAis incorporated and has its
principal place of business in Georgia and is regul ated under
Ceorgia firearmlaw in order to conply wth BATF certification
Third, dock distributes its products from CGeorgia and receives
warranty cards there. Fourth, the alleged ejection port defect is

corrected in Georgia. O these contacts, only one is nentioned in



Section 145 -- G ock USA's domcile in Georgia -- and it is offset
by the fact that the plaintiffs are domciled all over the country.

The district court also counted Georgia as the place of
injury and t he pl ace where the conduct causing the injury occurred.
Inregard to its description of Georgia as the place of injury, the
district court was clearly wong. Plaintiffs allege that they
suffered econom c | oss because of the defective design of the guns
t hey bought. The manufacture of allegedly defective goods is no
wrong unto itself. See Crisman v. Cooper Ind., 748 S.W2d 273, 277
(Tex. App. 1988). Instead, the economic injury occurred when and
where plaintiffs bought the guns. Furthernore, the district
court’s conclusion that Georgia is the place where the conduct
causing the injury occurred is al so suspect. The plaintiffs claim
that the defect is a design defect, making it nore logical to
concl ude that the conduct causing the injury occurred in Austria,
where the gun was designed and its parts manufactured, than in
Ceorgia, where the guns were nerely assenbled. The argunent that
Ceorgia is the locus of the conduct causing the injury is nore
pl ausible in regard to plaintiffs’ fraud-rel ated cl ai ns.

In short, while the actual contacts with Ceorgia are
certainly enough to suggest that Georgia has nore than a negligible
relationship to the tort issues in this case, they are not so
overwhelmng that it is clear that Georgia has the nost significant

relationship to those issues. To answer that question, one nust



conpare Ceorgia s contacts and the state policies those contacts
inplicate with those of the 50 other interested jurisdictions.
The central problemw th the district court’s opinionis
its failure to make this conparison. Instead, the district court
essentially counted the contacts d ock had with Georgi a, consi dered
Ceorgia’s regul ati on of d ock and concl uded fromthose factors that
Ceorgia had the nost significant relationship to the tort issues.
Critically, the court did not exam ne the relationship of other
interested states -- for exanple, the states where cl ass nenbers
bought their guns -- to the tort issues, as Section 6 requires. |If
it had, it would have recogni zed that this case inplicates the tort
policies of all 51 jurisdictions of the United States, where
proposed cl ass nenbers |ive and bought G ock pistols.
This Court finds instructive the opinion in In re Ford

Mot or Co. Bronco Il Product Liability Litigation, 177 F.R D. 360
(E.D. La. 1997). In that case, plaintiffs argued that M chigan | aw
controlled their clains that Ford had knowingly marketed a
defective autonobile and fraudulently concealed the truth fromthe
public, thereby causing plaintiffs economc |oss as owners of the
car. The court rejected this contention, stating:

[T]he choice of l|aw determnation is a function of the

i ndi vi dual defendant, plaintiff, and the circunstances of the

claim Wat isrequiredis a conparative analysis of M chigan

law and the law and policies of each state with which the

cl ai mhas contacts. As far as can be discerned at this tine,

all 51 jurisdictions have sone contact with the clains.... The

policies of each state with contacts nust be exam ned.
Plaintiff has not undertaken this anal ysis.



ld. at 370 - 71. Although that case was deci ded under Loui siana
| aw, Loui siana follows sim |l ar conparative choice of | aw principl es
to those in the Restatenent. Jdiver v. Davis, 679 So.2d 462, 468
(La. C. App. 1996). Texas’ s adoption of the nobst significant
relationship test requires that the policies of each state with
contacts be exam ned,’ yet the plaintiffs have not undertaken this
anal ysi s.

The burden of proof lies wth the plaintiffs; in not
presenting a sufficient choice of |aw analysis they have failed to
meet their burden of showing that comobn questions of [|aw
predom nate. See Castano, 84 F.3d at 741. The district court is
required to know which law wll apply before it mnakes its
predom nance determ nation. See id. The district court here could
not discharge its duty because plaintiffs did not supply adequate
information on the policies of other interested states relevant to
the choice of law. Nor did the plaintiffs provide the court with
a sub-class plan in case the court disagreed that Georgia |aw
controlled. See Allison v. Ctgo Petroleum Corp., 151 F.3d 402,

420 n. 15 (5th Cr. 1998) (where plaintiffs did not offer a

7 See Restatenent (Second) of Conflict of Laws §6 cnt. f (“In determ ning

a question of choice of law, the forumshoul d give consideration not only toits
own relevant policies ... but also to the relevant policies of all other
interested states.”); Restatenment (Second) of Conflict of Laws 8145 cmt. e
(“[TThe forum should give consideration to the relevant policies of all
potentially interested states.”).
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wor kabl e subclass plan they failed to neet their certification
bur den).

The plaintiffs’ attenpt to finesse the choice of |aw by
omtting conparison of |laws other than Georgia’ s is surprising in
Iight of governing authority. Castano is predicated squarely on
the court’s duty to determne whether the plaintiffs have borne
their burden where a class will involve nultiple jurisdictions and
variations in state law. 84 F.3d at 744. Before Castano, then-
Judge G nsburg wote that class action plaintiffs nust provide an
“extensive analysis” of state law variations to reveal whether
t hese pose “insuperabl e obstacles” to certification. Wil shv. Ford
Mot or Co., 807 F.2d 1000, 1017 (D.C. Gr. 1986), cert. denied, 107
S.Ct. 3188 (1987). Plaintiffs’ failure to carry their burden, and
the district court’s unwllingness to hold plaintiffs to their
proof, have resulted in a critical |egal deficiency -- insufficient

evi dence of predom nant common | egal issues.?®

8 The insuperability of this problem if plaintiffs had nmet their

burden, is suggested in another recent case, where a district court refused to
certify a class action case against Ford Mdtor conpany based on clains arising
in51jurisdictions: “Defendants have provi ded a conprehensi ve appendi x detailing
the variations anong the states’ laws on strict liability, breach of express and
inmplied warranty, fraud, and consuner protection acts. . . . For exanple,
regarding plaintiffs’ strict liability claim alone, defendants point to at | east
five different approaches to defining a “design defect;” differing positions as
to whether the “economic |oss doctrine” precludes strict liability actions;
differing views as to whet her physical harmis a prerequisite to bringing a cause
of action; different warning requirenments; and different affirmative defenses.
Def endants have |ikew se denmonstrated a multitude of different standards and
burdens of proof with regard to plaintiffs’ warranty, fraud and consuner
protectionclainms.” Inre: Ford Motor Conpany lgnition Switch Products Liability
Litigation, 174 F.R D. 332, 350-51 (D.N. J. 1997).

11



If the district court had perfornmed a proper choice of
law analysis, it likely wuld not have found GCeorgia |aw
controlling on the tort issues in this nationw de class action.?®
As was di scussed earlier, the place of injury was not Georgia, but
the place of purchase. The place where the conduct causing the
injury occurred is nore likely to be Austria than Georgi a, at | east
for the non-fraud clainms. Also, the class nenbers are domciled
and |ikely bought their guns in all 50 states and the District of
Col unbi a. All these 51 relevant jurisdictions are likely to be
interested in ensuring that their consuners are adequately
conpensated in cases of economc loss,® but many wll have
di fferent conceptions of what adequate conpensation is. GCeorgia s

| aws may not provide sufficient consuner protection in the view of

9 The district court also may well not have found Georgia | aw appl i ed

if it had performed an adequate choice of |aw analysis for the contracts issue.
Section 188 of the Restatement sets forth contacts to consider in regard to a
contract issue. They include: 1) the place of contracting; 2) the place of
negotiation; 3) the place of performance; 4) the location of the contract’s
subj ect matter; and 5) the domicile, residence, place of incorporation and pl ace
of business of the parties. See Restatenent (Second) of Conflict of Laws §188.
G ock USAis incorporated and has its principal place of business in Georgia, but
plaintiffs are domiciled in the 50 states and the District of Colunbia. The
pl ace of contracting woul d presunably be the place of purchase; the | ocation of
performance and the | ocation of the subject matter of the contract would be the
pl ace where the gun is used; and the place of negotiation would not apply.
Rel ated state policies of all the interested states would al so, of course, need
to be exami ned for a thorough approach to this issue.

10 See, e.g., Inre Ford Motor Co. Ignition Switch Products Liability
Litigation, 174 F.R D. 332, 348 (D.N. J. 1997) (“Each plaintiff’'s home state has
aninterest in protecting its consuners fromin-state injuries caused by foreign
corporations and in delineating the scope of recovery for its citizens under its
own |aws.”).
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ot her states. ! | ndeed, as the honme state of t he
assenbl er/distributor, Georgia s policies mght tend to favor those
i nterests over consuners’. For such reasons, several courts that
have confronted simlar situations in other nultistate class
actions have refused to find a single state’s |aw controlling. !
Appel | ees argue that, in design defect cases, the nost
i nportant factors are where the product was manufactured and where
it was placed in the stream of commerce, and that those factors
point toward Georgia. This argunent has several problens. First,
in nmost of the cases that appellees cite for support, the | ocation
of the accident was either fortuitous or the sole connection with
a particular state, so the place of injury was not given the wei ght
it normally would have in a choice of law issue in tort. See
Mtchell v. Lone Star Anmmunition, 913 F.2d 242, 249-50 (5th Gr.
1990) (recognizing that North Carolina s only contact with the case
was as the place of injury); In re Air Dsaster at Ranmstein Ar
Base, Germany, 81 F.3d 570, 577 (5th Gr. 1996) (stating that the
place of injury is fortuitous in this air crash case); Inre Ar

Crash Disaster at Mannheim GCermany, 769 F.2d 115 (3d G r. 1985)

1 Infact, defendants-appellants point out several doctrines that m ght

[imt recovery in Georgia in this case: the econonmc |oss doctrine, |ack of
privity, limts on punitive damages, anong ot hers.

12 See, e.g., Inre Ford Motor Co. Ignition Switch Products, 174 F. R D.
at 348; Feinstein v. Firestone Tire & Rubber Co., 535 F.Supp. 595 (S.D.N.Y.
1982); Poe v. Sears, Roebuck & Co., 1998 W. 113561 (N.D. Ga. 1998). But see Lerch
v. CGtizens First Bancorp, Inc., 144 F.R D. 247, 256-57 (D.N.J. 1992); Elkins v.
Equitable Life Ins. Co. of lowa, 1998 W. 133741, *17 (MD.Fla. 1998).
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(concerning a helicopter crash). Cenerally, the place of injury
(i.e., the place of purchase) in this class action case wll
neither be fortuitous nor the only contact with a particul ar state.
For exanple, many class nenbers will have bought their guns where
they live, and the guns will have been shipped for sale in the sane
st at e.
Second, the products in this case were designed in
Austria, and all conponent parts were nmanufactured there, and,
followng assenbly in Georgia, each gun entered the stream of
comerce in the state where it was shipped to be sold. See
Crisman, 748 S.W2d at 277 (finding that a trailer manufactured in
I[1linois entered the stream of commerce in Florida). Thus, even
the place of manufacture and the place where the product entered
the stream of commerce do not point unm stakably to CGeorgi a.
Third, appellees’ argunent understates the inportance

that place of injury plays in a tort choice of |aw analysis. The
coment to Section 145 enphasi zes this:

In the case of personal injuries or injuries to tangible

t hi ngs, the place where the injury occurred is a contact that,

as to nost issues, plays an inportant role in the sel ection of

the state of the applicable law.... This contact |ikew se

pl ays an inportant role in the selection of the state of the

applicable law in the case of other kinds of torts.
Restatenent (Second) of Conflict of Laws 8145 cnt. e. The

exception to this guideline conmes where the place of injury is

fortuitous or bears little relation to the occurrence and the
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particular issue. See id. In an economc |oss case, that cannot
be said to be true. Furthernore, in a Texas case in which
plaintiffs clained tortious financial harm the EIl Paso Court of
Appeal s considered the place of injury an inportant factor. See
CPS Int’l Inc. v. Dresser Ind., Inc., 911 S.W2d 18, 29 (Tex. App.
1995). Here, the fact that the place of injury was the place of
purchase points to all 51 jurisdictions.

Neverthel ess, the class’s contract clains (breach of
express and inplied warranty) would still be controlled by Georgia
law if the district court correctly interpreted a choice of |aw
provisionin dock USA's instruction nmanual . Under Texas | aw, the
parties’ choice of |aw provision governs contract clains withinits
scope; * where such a provision exists, courts are not obliged to
perform a nost significant relationship test. In this case,
however, the instruction manual’s choi ce of | aw provi sion does not
reach the contract issues. The manual states: “For all sales
contracts with GLOCK I nc., place of jurisdiction shall be Atlanta,
GA and Georgia State Law shall be applicable.” By its terns, class
menbers are not parties to this choice of |aw provision, for they
had no sales contracts with d ock USA. Instead, they bought their

guns from distributors who had bought them from G ock USA.  The

13 The court also stated perfunctorily that even if it used the

Rest at enent Sections 187 and 188, the provisions for choice of law for contract
i ssues, to deternmine the applicable law, it would still apply CGeorgia | aw
14 See Duncan, 665 S.W2d at 421.

15



| anguage on the warranty registration card to sone degree
buttresses this conclusion: dock’s |imted warranty states that
sone of its provisions may not apply in sone states.

Since the putative class nenbers are not parties to the
choice of law provision in the instruction manual, the nopst
significant relationship analysis determnes the controlling | aw.
As with the tort clains, the district court did not perform an
adequat e choice of |aw analysis, and the plaintiffs did not supply
adequate information with which to conclude that the predom nance
requi rement of Rule 23(b)(3) was satisfied.

CONCLUSI ON

By not providing the district court with a sufficient
basis for a proper choice of |aw analysis or a workabl e sub-cl ass
plan, the plaintiffs failed to neet their burden of denonstrating
t hat common questions of | aw predom nate. Therefore, the district
court abused its discretion in certifying the class and the cl ass
is hereby decertified.

REVERSED and RENDERED
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