UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-40585

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

VERSUS

MARK ERVI N THI BODEAUX,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

May 8, 2000
Bef ore W ENER, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM

The Governnent appeals the sentence inposed on Mark Ervin
Thi bodeaux followng a quilty plea conviction. W dismss the
appeal .
| . FACTS AND PROCEDURAL HI STORY
Thi bodeaux pl eaded guilty pursuant to a witten pl ea agreenent
to one count of felon in possession of a firearm pursuant to 18

US C 8§8922(g)(1). Initially, the Governnent believed that two of



Thi bodeaux’ s prior convictions had occurred on the sane date and
counted as a single conviction. Based on that understandi ng, the
pl ea agreenent stated that Thibodeaux faced a possible maxi num
sentence of ten years in prison. The Governnent subsequently
determ ned that the two convictions had occurred on different dates
and cont ended t hat Thi bodeaux shoul d be sentenced to the nandatory
fifteen year sentence provided in 8§ 924(e)(1), irrespective of the
pl ea agreenent. The district court, disagreeing with the
Governnent, sentenced Thi bodeaux to ten years’ inprisonnent and
three years’ supervised rel ease.
1. APPROVAL FOR GOVERNMENT' S APPEAL OF SENTENCE

The Gover nnent appeal ed Thi bodeaux’ s sentence. The Gover nnent
may file a notice of appeal for review of an otherw se final
sentence if, inter alia, the sentence was inposed in violation of
| aw or was inposed as a result of an incorrect application of the
sentencing guidelines. See 18 U.S.C. § 3742(b). However, “[t]he
Governnment may not further prosecute such appeal w thout the
personal approval of the Attorney General, the Solicitor General,
or a deputy solicitor general designated by the Solicitor General.”
See id. Thibodeaux contends that this appeal should be dism ssed
because the Government has not denonstrated that it has the
requi site authority to further prosecute this appeal. Al t hough
af forded an opportunity to file a reply brief after this i ssue was

rai sed, the Governnent has not responded to Thi bodeaux’s 8§ 3742(Db)



concerns by briefing the issue or by including in the record proof
that it has in fact received authority to further prosecute the
appeal .

This circuit has not stated expressly that the Gover nnment nust
denonstrate conpliance with, or include in the record on appeal
proof of conpliance wth, 8 3742's approval requirenment. The
circuits which have addressed the issue have not spoken with one
voi ce concerni ng when or how the Governnment nust docunent 8§ 3742
approval. Conpare, e.g., United States v. Smth, 910 F. 2d 326, 328
(6th Gr. 1990) (hol ding that, whil e approval is not jurisdictional,
in the exercise of its supervisory authority the Sixth Crcuit
requires witten proof of conpliance dated not | ater than notice of
appeal and filed not later than filing of the brief to avoid
dismssal) with United States v. Petti, 973 F.2d 1441, 1446 n.9
(9th Cr. 1992)(holding that witten proof of authorization
submtted with Governnment’s reply brief was sufficient to avoid
di sm ssal of appeal) and United States v. Hendrickson, 22 F.3d 170,
172 n.1 (7th Gr. 1994)(stating that 8§ 3742(b)’s requirenment i s not
jurisdictional and that the court would not be divested of
jurisdictionif the Governnent failed to secure 8 3742(b) approval
for appeal).

Section 3742 creates a conprehensive system for appellate
review of sentences. S. ReEP. No 98-225, at 155 (1984), reprinted

in 1984 U S.C C. A N 3182, 3338. Congress designed the statute to



focus the appellate courts’ attention on those sentences for which
review is crucial to the proper functioning of the sentencing
gui delines and to provide a neans to correct erroneous and clearly
unreasonabl e sentences. |d. Congress determ ned that governnent
appeal s of sentences below the applicable guideline range were
necessary to this system Congress found:

If only the defendant could appeal his sentence, there
would be no effective opportunity for the review ng
courts to correct the injustice arising froma sentence
that was patently too lenient. This consideration has
| ed nost Western nations to consider review at the behest
of either the defendant or the public to be a fundanent al
precept of a rational sentencing system and the
Commttee considers it to be a critical part of the
bill’s sentencing structure. The unequal availability of
appel | ate revi ew, noreover, woul d have a tendency to skew
the system since if appellate review were a one way
street, so that the tribunal could only reduce excessive
sentences but not enhance inadequate ones, then the
effort to achieve greater consistency mght well result
in a gradual scaling down of sentences to the |evel of
the nost |lenient ones. Certainly the devel opnent of a
princi pl ed and bal anced body of appellate case | aw woul d
be severely hanpered.

ld. at 151, 1984 U S.C.C. A N at 3334. Congress inposed the
restriction at issue in the present case in order to assure that
appeals are not routinely filed for every sentence below the
guidelines. 1d. at 154, 1984 U.S.C.C. A N at 3337; see also United
States v. Long, 911 F. 2d 1482, 1484 (11th Gr. 1990). The | anguage
of the statute does not nention that the approval nust be in
writing or that approval nust be filed in the record of the case on
appeal .

When presented with the appropriate case, this circuit my

4



well choose to exercise its supervisory authority to set out
requirenents of timng or form to guide the governnent in
denonstrating its conpliance with § 3742(b). However, we decline
to develop any bright-line rules in a case in which the Gover nnent
whol |y defaulted the question. The Governnent failed to respond,
either factually or legally, to Thi bodeaux’s contention that the
appeal should be dism ssed for failure to conply with the dictates
of 8§ 3742. It has long been the rule in this circuit that any
i ssues not briefed on appeal are waived. See Yohey v. Collins, 985
F.2d 222, 224-25 (5th Gr. 1993). Even though |ack of Justice
Departnent authority to appeal is an issue raised by the appellee
as an affirmative defense to the CGovernnent’s appeal, that rule
nonet hel ess i nfornms our decisionin this case. Because there is no
evi dence that the Governnent ever received § 3742 approval for this
appeal, no statenent by the Governnent that it sought or received
approval and no analysis that m ght formthe basis for determ ning
t hat approval was not necessary in spite of the mandatory | anguage
of the statute, we dism ss this appeal.

APPEAL DI SM SSED



