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GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

March 8, 2001
H LL*, JOLLY, and BENAVIDES, C rcuit Judges.

* Crcuit Judge of the Eleventh Crcuit, sitting by designation.

JAMES C. HILL, Grcuit Judge:



Jay Maynard Finley was convicted of aggravated ki dnapping in
Texas state court and sentenced to ten years’ inprisonnent,
probated for five years; his probation was | ater revoked and he
was incarcerated. After his appeal and state habeas corpus
petitions were denied, he petitioned for federal relief pursuant
to 28 U S.C § 2254. The district court denied the petition as

procedurally barred and this appeal ensued.

| .

Jay Maynard Finley was a city councilman for the Gty of
d adewater, Texas. On July 10, 1994, Finley picked up Louis
Towery to take himto see a trailer that Towery wanted to rent.
On the way, Finley asked Towery if he had been nolesting Erika,
Towery’ s daughter. Towery denied it. Finley said that the
daughter had told the police that he had. At that point, Towery
becane upset and said that "she had run her f**ing head" and that
he was going to have to "get themall." A few mnutes |ater,
Towery comented that he was going to "kill the bitch." After
they arrived at their destination, Finley put a gun to Towery's
side and asked hi m agai n whet her he had been nol esting Erika for

years. Towery then confessed that he had.?

Towery’s daughter testified at trial to his years
of sexual assaulting her. Towery hinself testified and
admtted under oath that he held a gun to his
daughter’s head on at | east one occasion.
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Finl ey bound Towery up with duct tape and took himto the
G lner police station. Wen they arrived, however, Finley becane
nervous because he believed that Towery was related to a G | ner
pol i ce sergeant nanmed Ronald Towery. Instead of taking Towery
inside the station, he drove back toward G adewater and left him
tied to a nmail box near the Union Gove Cenetery. Finley called
the 3 adewater Police Departnent and told themto go pick Towery
up. Towery was released by the police a few mnutes |ater.

At trial, Finley raised the defense of necessity, arguing
that his actions were necessary to protect Towery's w fe, Martha,
and Erika frominmedi ate harm He was, however, convicted of
aggr avat ed ki dnappi ng and was sentenced to ten years confinenent,
probated for five years. He filed no notice of appeal.

On Cctober 27, 1995, Finley's probation was revoked, and he
filed a notice of appeal of the revocation that sane day. On
Novenber 27, 1995, he filed a notion for a newtrial. |In each of
these applications for relief, Finley asserted that he was
entitled to a new trial because the prosecution inproperly
suppressed excul patory evidence at trial in violation of Brady v.
Maryl and, 373 U. S. 83 (1963). He contended that because he had
filed a pre-trial notion pursuant to Brady, the prosecutor was
required to, but did not, reveal that, two days after the all eged
ki dnappi ng, the prosecutor had secured a restraining order

agai nst Towery based on clains of sexual assault and donestic



violence. In neither of these pl eadings, however, did Towery
al |l ege when he learned of this fact.

There was no ruling on Finley’s notion for a newtrial and
it was overrul ed by operation of |aw after the passage of 75
days. Tex. R App. P. 21.8(c). H's probation revocation appeal
was denied on March 14, 1997, in an unpublished opinion. He
filed an application for a wit of habeas corpus reasserting his
Brady claim but the Texas Court of Crimnal Appeals denied it
wi thout written order on Decenber 9, 1998.°2

Finley filed the instant application for federal habeas
relief on February 26, 1999. 1In it, he reasserts his Brady
claim On July 12, 1999, the district court adopted the
Magi strate Judge’ s Report and Recomrendati on and hel d that Finley
has procedurally defaulted federal review of this claimand
dism ssed the petition with prejudice. Finley tinely filed this
appeal .

In order to obtain a Certificate of Appealability (“COA”)
fromthe district court, Finley had to make a substantial show ng
that he had been denied a federal right. Newby v. Johnson, 81
F.3d 567, 569 (5th Gr. 1996). To do this, he had to denonstrate
that the issues are debatable anong jurists of reason, that a

court could resolve the issues in a different nanner, or that the

’He filed a petition for discretionary review which
was refused by the Texas Court of Crimnal Appeals on
Novenber 5, 1997.



gquestions are adequate to deserve encouragenent to proceed
further. Janmes v. Cain, 50 F.3d 1327, 1330 (5th G r. 1995). The
district court held that he had nade such a showing with regard
to whether dism ssal of his petition on the grounds of procedural
default mght result in a fundanental m scarriage of justice. On
August 23, 1999, it granted hima COA on this issue.

Finley filed a notion with this court for a COA on the issue
of whether the district court erred in holding that his Brady
cl ai m has been procedurally defaulted. On April 3, 2000, we
certified this additional ground for appeal.

We review the district court's findings of fact on these two
issues for clear error, but conduct a de novo review of its
conclusions of law. Mann v. Scott, 41 F.3d 968, 973 (5th Cr.

1994) .

A. Pr ocedur al Def aul t

A claimthat a state has withheld a federal right froma
person in its custody may not be reviewed by a federal court if
the last state court to consider that claimexpressly relied on a
state ground for denial of relief that is both independent of the
merits of the federal claimand an adequate basis for the court's
decision. Coleman v. Thonpson, 501 U. S. 722 (1991); Wi nwi ght
v. Sykes, 433 U. S. 72 (1977); Fairman v. Anderson, 188 F.3d 635,

644 (5th Cr. 1999). To satisfy the “independent” and “adequate”



requi renents, the dism ssal nust “clearly and expressly” indicate
that it rests on state grounds which bar relief, and the bar nust
be strictly or regularly followed by state courts, and applied to
the majority of simlar clains. See Anbs v. Scott, 61 F.3d 333,
338-39 (5th Gr. 1995). This rule applies to state court

j udgnents on both substantive and procedural grounds. |d. Were
there has been one reasoned state judgnent rejecting a federal
claim | ater unexplained orders uphol ding that judgnment or
rejecting the sane claimare presuned to rest upon the sane
ground. Ylst v. Nunnenmaker, 501 U. S. 797, 803 (1991).

The | ast state court to consider Finley s Brady claimwas
the Texas Court of Crim nal Appeals which did not issue a witten
opi ni on when it dism ssed his habeas petition. Pursuant to Ylst,
the federal court “looked through” this unexplained decision to
find the last state court which issued a reasoned opi nion on the
i ssue. That court — The Texas Court of Appeals — had before it
Finley’ s appeal of his probation revocation. Absent any
all egation that the Brady claimwas newy discovered, the court
rejected Finley's attenpt to raise it, holding that all such
clains which could have been raised on direct appeal of his
conviction were barred. See Ex parte Gardner, 959 S.W2d 189,
199 (Tex. Cr. App. 1996). Furthernore, the court held that the
validity of the original conviction could not be challenged in

the appeal of his probation revocation order. The federal



district court interpreted this decision as a holding that
Finley's Brady claimwas procedurally barred fromstate revi ew
The district court held, therefore, that the claimwas barred
from federal habeas review as well. See Nobles v. Johnson, 127
F.3d 409, 420 (5th Gr. 1997).

Finley argues that the district court’s interpretation of
the Texas court’s decision is erroneous. He contends that the
Texas Court of Appeals did not hold that his Brady claimwas
procedurally defaulted; only that it was without jurisdiction to
hear that claimin the context of an appeal of his probation
revocation. He contends that no Texas court has held that it was
procedurally defaulted. Furthernore, he argues that we should
hold that this claimis cogni zabl e on federal habeas review
because he was unaware of the facts underlying his Brady claim
until long after the tinme for filing an appeal of his underlying
convi ction had expired.

Thi s argunent has never been nade to a Texas court — not on
direct appeal of his probation revocation, not in his notion for
new trial, not in his petition for discretionary review, not in
his state habeas petition. |In fact, the first tinme this argunent
appears in this case is in Finley's objections to the

magi strate’s report recommending that the district court deny the



Brady claimon the grounds of procedural default.® Such a claim
of newly discovered evidence may well have supported his Brady
claimin his notion for newtrial or on state collateral attack,
but it is clear that, absent such an argunent in those foruns,
Finley's Brady clai mwas procedurally barred there since it is
the sort of claimthat could have been raised on direct appeal
but was not. Gardner, 959 S.W2d at 199. |If there is a valid
reason why it was not, Finley has never shared that reason with
the state courts.

Furthernore, since Finley now seeks federal habeas relief
based upon factual allegations that he has never nade in the
Texas courts, it is clear that he has failed to exhaust his state
remedi es. Nobles, 127 F. 3d at 419-20. To exhaust his state
remedi es, a habeas petitioner nmust fairly present the substance
of his claimto the state courts. Piccard v. Connor, 404 U S
270, 275-76 (1971). The exhaustion requirenent is not net if the
petitioner presents new |l egal theories or factual clains in his
federal habeas petition. Anderson v. Harless, 459 U S 4, 6-7
(1982).

Finl ey cannot return to the Texas courts to cure this

deficiency, however, because the Texas abuse of the wit doctrine

W& have held that issues raised for the first tine
I n objections to the report of a magistrate judge are
not properly before the district judge. United State
v. Arnstrong, 951 F.2d 626, 630 (5th Gr. 1992).
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prohi bits a second habeas petition, absent a show ng of cause, if
the petitioner urges grounds therein that could have been, but
were not, raised in his first habeas petition. Nobles, 127 F. 3d
at 422-23. (Qbviously, he could have asserted the newness of his
di scovery of the Brady violation in his first habeas petition.

He asserted the violation; he nust have known when he | earned of
it.

Thus, Texas woul d bar a second petition by Finley and this
bar represents an additional adequate state procedural ground
whi ch bars federal review of his claim Fearance v. Scott, 56
F.3d 633, 642 (5th Gr. 1995). |If a petitioner fails to exhaust
state renedies, but the court to which he would be required to
return to neet the exhaustion requirenent would now find the
claimprocedurally barred, then there has been a procedural
default for purposes of federal habeas corpus relief. Sones v.

Hargett, 61 F.3d 410, 416 (5th Gr. 1995), citing Col eman v.



Thonpson, 501 U.S. 722, 735 n.1 (1991).% W conclude, therefore,
that Finley has procedurally defaulted his Brady claim?®

B. M scarri age of Justice

Procedural default of a federal claimin state court bars
federal habeas review of that claimunless the petitioner can
show "cause" for the default and "prejudice" attributable
thereto, Murray v. Carrier, 477 U S. 478, 485 (1986), or
denonstrate that failure to consider the federal claimwl|
result in a "fundanental m scarriage of justice." 1d. at 495.

The second issue certified to us on appeal is whether, if

“A procedural default nmay be excused upon a show ng
of cause and prejudice. Fisher v. Texas, 169 F.3d 295,
301 (5th Gr. 1999). Although the issue of cause is
not before us, we note that none of Finley s pleadings,
whet her in state or federal court, advance the theory
that he did not raise this issue on direct appeal of
hi s conviction because the existence of the undiscl osed
evi dence was not known, nor could it have been known,
at the tinme that he could have appeal ed. Thus, Finley
has failed to show cause for his procedural default and
a second state habeas petition raising this argunent
woul d be barred by Texas as an abuse of the wit.
Sones, 61 F.3d at 416.

®Nor can Finley return to Texas to collaterally
attack his conviction on the grounds of ineffective
assi stance of counsel. Not only would such a petition
be barred as successive since these grounds coul d have
been raised in the first petition, but relief on the
merits would be denied since there is no constitutional
right to counsel in state collateral proceedings.
Col eman, 501 U. S. at 752.
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Finley's Brady clai mhas been procedurally defaulted, as we have
found that it has, a fundanental m scarriage of justice wll
occur.

The fundanmental m scarriage of justice exception to the rule
that state procedural default bars federal habeas reviewis
limted to cases where the petitioner can nmake a persuasive
show ng that he is actually innocent of the charges against him
See Col eman, 501 U. S. at 750; Ward v. Cain, 53 F.3d 106, 108 (5th
Cir. 1995). Essentially, the petitioner nust show that, as a
factual matter, he did not commt the crinme for which he was
convicted. Fairman, 188 F.3d at 644.

The governnent argued and the district court concluded that
Finley is unable to neet this requirenent because he has never
deni ed that he abducted Towery. The district court reasoned that
merely showi ng facts which supported a defense of necessity which
the jury mght or mght not have accepted does not neet the
requi renent for a showi ng of “actual innocence” because there is
no claimthat the defendant did not actually commt the acts of
whi ch he is accused.

This is a troubl esone proposition. Finley s defense was
that, although he conmtted the acts alleged against him he was
i nnocent of the crine of kidnapping because he reasonably

believed his acts were imedi ately necessary to avoid i nm nent
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harmto Towery’'s w fe and daughter.® Under these circunstances,
the district court’s conclusion that Finley cannot show *act ual
i nnocence” seens a too restrictive interpretation of the

requi renment. The purpose of the exception is to prevent a

m scarriage of justice by the conviction of soneone who is
entitled to be acquitted because “he did not commt the crinme of
conviction.” Fairman, 188 F.3d at 644.

“To establish the requisite probability that he was
actually innocent, the petitioner nust support his allegations
wth new, reliable evidence that was not presented at trial and
show that it was ‘nore |likely than not that no reasonable juror
woul d have convicted himin the |ight of the new evidence.’”

Fai rman, 188 F.3d at 644, quoting Schlup v. Delo, 513 U S 298
(1995). In Fairman, the petitioner’s claimof self-defense at
trial was supported years |ater by an eyewi tness who recanted his

earlier trial testinony to the contrary. 1d. W held that the

petitioner had satisfied the Ward threshold for show ng actual

°Pur suant to the Texas Penal Code § 9.22
(Necessity), conduct is justified if “(1) the actor
reasonably relieves the conduct is imediately
necessary to avoid immnent harm (2) the desirability
and urgency of avoiding the harmclearly outweigh,
according to ordinary standards of reasonabl eness, the
harm sought to be prevented by the | aw proscribing the
conduct; and (3) a |legislative purpose to exclude the
justification clained for the conduct does not
ot herw se pl ainly appear ”
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i nnocence because “belief in [the eyew tness] testinony confirns
[the petitioner’s] claimof self-defense such that it was not
just possible but nore likely than not that no reasonabl e juror
woul d have convicted him” [Id. at 645.

In this case, Finley has pointed to new evidence which is
bot h undi sputed and highly probative of his affirmative defense
of necessity. Wile know edge of the restraining order would
not have required the jury to accept this affirmative defense, it
woul d have significantly bol stered Finley's necessity defense and
woul d have underm ned the prosecutor’s ability to argue that
there was “no way” that Towery posed any imrediate threat to his
famly on the day Finley left himfor police to find. Finley's
new evi dence confirns his claimof necessity and it is not just
possi bl e but nore likely than not that no reasonable juror would
have convicted him W conclude that a showi ng of facts which
are highly probative of an affirmative defense which if accepted
by a jury would result in the defendant’s acquittal constitutes a
sufficient showi ng of “actual innocence” to exenpt a Brady claim
fromthe bar of procedural default.

The question then becones whet her Finley has made such a
showi ng. W believe that he has. At trial, Finley clainmed his
conduct was not cul pabl e because it was i medi ately necessary to
protect Towery’'s wife and daughter. The prosecutor responded to

this claimwth the foll ow ng argunent
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You nmust find that it was i medi ately necessary for Jay

Finley to do what he did. It wasn't imediate. There

is no such defense, he's got no defense, and he's

guilty. Howin the world was this child in imediate

danger or Martha Towery in i medi ate danger when they

were mles away and Louis Towery had no neans of

transportation? No way. That's right. No way in the

wor | d.

Yet, the sane prosecutor had represented to the court, only
two days after the alleged kidnapping, that Towery nust be
restrained fromcontact wwth his wife and daughter because he had
commtted viol ence against themand there was a cl ear and present
danger of nore violence which would cause “i nmedi ate and
irreparable injury, loss, and damage.” The supporting affidavit
of Martha Towery stated that her daughter Erika was “scared to
death” of Towery and feared that he would continue to nol est her
if he were allowed to remain in the house.

If the jury had heard this evidence, there is at |east a
reasonabl e probability that they would have rejected the
prosecutor’s argunment that there was “no way in the world” that
Towery’ s wi fe and daughter were in any i medi ate danger the day
Finl ey abducted himand took himto the police station. Under
t hese circunstances, we hold that Finley has made out a
sufficient showi ng of “actual innocence” to satisfy the
fundanental m scarriage of justice exception for his procedurally

defaul ted Brady cl aim
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Finley failed to exhaust his Brady claimin the state courts
and he is now procedurally barred fromdoing so there. This bar
al so operates to prevent federal habeas review of this claim He
has made a sufficient show ng, however, that application of this
bar under the circunmstances of this case would result in a
m scarriage of justice. Accordingly, we affirmthe judgnment of
the district court that Finley’s Brady claimis barred from
federal habeas review, but grant relief fromthis bar on the
grounds that application of it to this case would result in a
m scarriage of justice. The judgnent of the district court is
REVERSED and this case is remanded to the district court for

consideration of Finley’'s Brady claimon the nerits.
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