IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40982

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

BOYD W LLI AM LYCKMAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Decenber 7, 2000
Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:

Appel | ant - Def endant Lycknman, a fornmer Texas hi gh school coach
and teacher, pleaded guilty to three counts of distributing or
receiving child pornography. Lyckman challenges the district
court’s enhancenent of his sentence for offenses involving (1)
material that depicts sadistic, masochistic, or other violent
conduct, and (2) the distribution of child pornography. Lyckman
al so objects to the district court’s refusal to “group” his counts

of conviction. Finding no error, we affirm

Facts and Proceedi ngs



Lyckman cane to the attention of authorities when the parents
of a 15-year-old Corpus Christi girl whom he had contacted in a
conputer “chat rooni conplained to the police. Follow ng this
epi sode, police officers went to Lyckman's residence, where he
consented to a search of his conputer and his house. Child
por nography was found on the hard drive of Lyckman's conputer.
Through Anmerica Online, Lyckman’s internet service provider,
i nvestigators discovered that Lyckman had transmtted by conputer
a phot ographic i mage of a 12-year-old girl being sexually assaulted
by an adult. Investigators also found in Lyckman’s conputer two
i mges of prepubescent girls having sex with adult nales. Mor e
specifically, each of the three imges depicts the nmale sexua
organ partially inserted into the sexual organ of a prepubescent
femal e.

Lyckman was indicted with two counts of distributing child
por nography involving the sexual exploitation of mnors and five
counts of receiving such material. Pursuant to a witten
agreenent, Lyckman pleaded guilty to one count of distributing
child pornography and two counts of receiving the sane. The
governnent agreed to recommend that Lyckman be given a Sentencing
Gui delines reduction for acceptance of responsibility and that he
be sentenced at the Iowest end of the applicable inprisonnent
range.

Lyckman’s presentence report (“PSR’) recomended a base



offense level of 17 as to all three counts.? The PSR al so
recommended the foll owi ng i ncreases applicable to all three counts:
two | evels because the material involved a prepubescent m nor;?2
five | evel s because the of fense i nvol ved distribution;® four |evels
because the material depicted violence;* and two | evel s because a
conputer was used to transmt the material.® Lyckman's adjusted
offense level as to each count was 30; after a multiple-count
adjustnent of three levels,® he was left with a conbi ned adj usted
of fense |evel of 33. Lyckman was entitled to a three-|evel
reduction for acceptance of responsibility,’” which yielded a net
of fense |evel of 30. This level and his Category | crimnal
hi story score resulted in a guideline inprisonnent range of 97 to
121 nont hs.

Lyckman made the follow ng objections to the PSR (1) The
i ncrease based on material depicting sadism or violence was not
supported by the evidence; (2) the increase for distribution was

i nproper because “distribution” was defined as relating to

See U.S.S.G § 2@&.2(a).
’See id. at § 2@.2(b)(1).
3See id. at § 2@.2(b)(2).
‘See id. at § 2@.2(b)(3).
°See id. at § 2@2.2(b)(5).
6See id. at § 3DL. 4.

‘See id. at § 3EL.1.



“pecuni ary gain,” whereas he had only traded i nages with others via
the internet; and (3) the three counts to which he pleaded guilty
were “closely related” and shoul d have been grouped together.?

At the sentencing hearing, the district court overruled in
short or der nost of Lyckman’s objections to the PSR °?®
Specifically, the district court concluded that within the neaning
of 8§ 2&2.2(b)(3), which applies to material “that portrays sadistic
or masochi stic conduct or other depictions of violence,” the term
“viol ence” enconpasses the sexual penetration of a child by an
adult. In reaching this conclusion, the district court relied on
the testinony of Oficer Robert Lee MFarland, a Corpus Christi
police officer experienced in the investigation of <child
por nography on the i nternet, that a photograph supporting Count One
of the indictnent depicted the sexual assault of a mnor under
Texas law and that the child depicted was under the age of 12
Oficer MFarland was also of the opinion that the photograph
depi cted violence done to a child. The district court further
concl uded that anong the phot ographs supporting Counts Three and
Four of the indictnent, the images portraying the physical
penetration of children by adult mal es were depictions of violence

Wi thin the nmeaning of 8 2&.2(b)(3). The district court sentenced

8Gee id. at § 3D1. 2.

The district court did agree with the Probation Ofice that
the five-1level enhancenent for distribution was not appropriate for
the recei pt offenses, and accordingly reduced Lyckman’s gui deline
i nprisonnment range to 87 to 108 nont hs.
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Lyckman to concurrent 95-nonth prison terns and three-year terns of
supervi sed release on each of the counts, and fined him $1000.
Lyckman now appeal s that sentence.
.
Anal ysi s
A.  Standard of Review
Whet her the district court correctly interpreted the
Sentencing Quidelines is a question of | awthat we revi ew de novo. °

W also review de novo the district court’s application of the

Sentencing Guidelines grouping rule. ! The district court's
findings of fact and application of the Sentencing Guidelines to
the specific facts of the case, however, are reviewed for clear
error.'?
B. |ssues
1. Enhancenent for O fenses I nvolving Sadistic or Violent Conduct
Lyckman contends that the district court erred in applying §
2@R.2(b)(3) because the photographs at issue, which depict adult
mal es engaging in vaginal intercourse with prepubescent fenales,
are not “sadistic or violent” within the neaning of the guideline.
Nei t her the Sent encing GQui delines nor this court has defined either

“sadi stic conduct” or “depictions of violence” within the neaning

OUnited States v. Norris, 159 F.3d 926, 929 (5th Cir. 1998).

11See Norris, 159 F.3d at 9209.

2] d,



of 8§ 2&2.2(b)(3). Therefore, we nust begin with the text of the
gui deline and the plain neaning of its terns.*® |n construing these
terns, we nmust give themtheir ordinary neaning,* bearing in mnd
the i nportant distinction between howa word can be used and how it
ordinarily is used.? Likew se, we nust heed the fanmliar caveat
that “the neaning of a word cannot be determ ned in isolation, but
must be drawn fromthe context in which it is used.”?®

Webster’s Third New International Dictionary defines
“violence” primarily as the “exertion of any physical force so as
to injure or abuse.” Simlarly, Black’s Law Dictionary defines
“violence” as “[1] [u]lnjust or unwarranted exercise of force,
usually with the acconpani nent of vehenence, outrage or fury.

[2] Physical force unlawfully exercised; abuse of force; that
force which i s enpl oyed agai nst common right, agai nst the | aws, and
against public liberty. . . . [3] The exertion of any physica
force so as to injure, danmage or abuse.”18

These definitions make clear that the term “violence,” as

13See Norris, 159 F.3d at 9209.

14See United States v. Chapman, 500 U.S. 453, 461-62 (1991).

15See Smith v. United States, 508 U. S. 223, 242 (Scalia, J.,
di ssenti ng).

8See Deal v. United States, 508 U.S. 129, 132 (1993).

"Webster’s Third New International Dictionary (unabridged)
2554 (1986).

8Bl ack’ s Law Dictionary 1570 (6th ed. 1990).
6



ordinarily wused, is not limted to activity involving *“whips,
chains, beatings . . . brutality or excessive cruelty,” as Lyckman
woul d restrict it. G ven the ordinary neaning of “violence” as
“the exertion of any physical force so as to injure, damage or
abuse,” it is difficult to inmagine that the sexual penetration of
a prepubescent female by an adult nmale would not qualify as
“vi ol ence.”

We nust consider the term*“violence” not in isolation, but in
the context in which it is used. The venerable principle of

ej usdem generi s warns agai nst expansive interpretations of broad

| anguage —here, the term “other depictions of violence” —that
i medi ately follows narrow and specific terns —here, the terns
“sadi stic or masochi stic conduct,”?!® and counsel s us to construe the
broad in light of the narrow. Therefore, the general term “other
depictions of violence” casts its net no wder than necessary to
capture inmages akin to those included by 8§ 2&.2(b)(3)’'s nore
specific terns.

Al t hough case law interpreting 8 2Q&.2(b)(3) is sparse, the
Second, Seventh, and El eventh G rcuits have all construed the terns

“sadi stic conduct” and “violence” so that the application of 8§

P\Webster’s defines “sadismi as “the infliction of pain upon
a |l ove object as a neans of obtaining sexual release,” “delight in
physi cal or nental cruelty,” and the use of “excessive cruelty.”
See Webster’s Third New I nternational Dictionary (unabridged) 1997-

98 (1986). “Masochisni is defined as “a tendency to gain or
i ncrease sexual gratification through the acceptance of physical
abuse or humliation.” [d. at 1388.
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2R.2(b)(3) is warranted when t he sexual act depictedis “likely to
cause pain in one so young."?° Al t hough our cases uphol ding
applications of 8§ 2&. 2(b)(3) have all invol ved pornographi c i mages
depi cti ng bondage or the insertion of foreign objects into the body
canals of a child,? such imges hardly exhaust the malevol ent
uni verse of sexual violence against children. As the governnent
notes, the sexual penetration of a young girl by an adult nale is
certainly no less painful, either physically or enotionally, to

such a young child than the insertion of a foreign object.? That

20See United States v. Delnmarle, 99 F.3d 80, 83 (2d Cir. 1996)
(hol di ng t hat phot ograph of nude boy approxi mately 8-9 years of age
havi ng an object inserted in his anus warranted the application of
8§ 2Q&2.2(b)(3), on the ground that “subjection of a young child to
a sexual act that woul d have to be painful is excessively cruel and
hence is sadistic” within the meaning of §8 2@&.2(b)(3)); United
States v. Turchen, 187 F.3d 735, 738-40 (7th Cr. 1999) (hol ding
t hat phot ograph depicting two adult mal es and a nude prepubescent
mal e standing over a female child while urinating on her face as
she grimaced warranted the application of 8§ 2&.2(b)(3) as a
depi ction of sadistic and masochistic conduct); United States v.
Garrett, 190 F.3d 1220, 1223-24 (11th Cr. 1999) (holding that
phot ogr aphs involving children between eight and el even years of
age bei ng penetrated vagi nally and anally by adult mal es, incl uding
a photograph depicting an 11 year old girl with a gl ass soda bottle
inserted in her vagi na, portrayed acts that “woul d necessarily have
been painful to the young children involved” and therefore
justified the application of § 2@&.2(b)(3)).

2lSee, e.qg., United States v. Canada, 110 F. 3d 260, 264 (5th
Cr. 1997) (involving photographs portraying anal and vagi nal
penetration of children through the use of sexual devices); United
States v. Kinbrough, 69 F.3d 723, 733 (5th Gr. 1995) (involving
conputer inmages of a child in bondage).

2l yckman attenpts to distinguish Grrett, in which the
Eleventh Grcuit held that photographs of children between eight
and el even years of age being penetrated vaginally by adult males
justified the application of 8 2@&.2(b)(3), on the basis of the
| ack of nedical testinony or evidence in the instant case that
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being so, it was certainly reasonable for the district court to
infer that the conduct depicted by the photographs caused the
children pain, physical or enotional or both, and therefore
constitutes sadismor violence within the neani ng of the guideline.

Thi s concl usion draws additi onal support fromcases that hold
i ndecency with a child by sexual contact and sexual abuse of a
child to be crines of violence within the neaning of 18 U S.C. 8§

16. % In United States v. Velazquez-Overa,? for exanple, we

reasoned that when an adult attenpts sexual contact with a child,
such conduct is “inherently violent because the threat of viol ence
isinplicit in the size, age, and authority position of the adult

in dealing with such a young and helpless child.”?® Simlarly, in

vaginal intercourse with an adult nmale would be painful to a
pr epubescent fenal e. One hardly requires a nedical degree to
ascertain that vaginal intercourse with an adult mal e woul d i nvol ve
pai n, both physical and enotional, for a young girl.

218 U.S.C. §8 16 defines a crinme of violence as “(a) an of fense
that has as an el enent the use, attenpted use, or threatened use of
physi cal force against the person or property of another, or (b)
any other offense that is a felony and that, by its nature,
i nvol ves a substantial risk that physical force against the person
or property of another may be used in the course of commtting the
offense.” See United States v. Vel azquez-Overa, 100 F. 3d 418, 422
(5th CGr. 1996) (holding categorically that indecency with a child
i nvol vi ng sexual conduct is a crine of violence within the neaning
of 18 U.S.C. 8§ 16(b); see also United States v. Reyes-Castro, 13
F.3d 377, 379 (10th Cr. 1993) (holding that the sexual abuse of a
child is a crine of violence under 18 U S.C. 8§ 16(b)).

24100 F.3d 418 (5th Gr. 1996).
21 d. at 422 (quotations omtted).
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United States v. Reyes-Castro,? the Tenth Circuit concluded that

because attenpted sexual abuse of a child invol ves a non-consensual
act upon another person, there is always a substantial risk that
physical force will be used to ensure the child s conpliance.?
Al t hough the nmere risk of violence is sufficient to trigger 18
US C 8§ 16, whereas 8 2&.2(b)(3) requires actual “sadistic
conduct” or “depictions of violence,” these cases neverthel ess
bol ster our conclusion that when a pornographic i mage depicts an
adult male engaging in sexual intercourse wth a young girl, the
conduct portrayed is sufficiently painful, coercive, abusive, and
degrading to qualify as sadistic or violent within the neaning of
8§ 2&.2(b)(3).

Lyckman cont ends, however, that “[i]f child pornography was
per se sadistic [or] violent, then the enhancenent would al ways
apply.” This argunent is easily debunked because it obviously
ignores that child pornography may involve nerely “pictures of a
[ naked] child,” as the district court correctly observed, w thout
physi cal sexual contact.?®

Equally feckless is Lyckman’s argunent that the district

2613 F.3d 377 (10th Gr. 1993).

271d. at 379; see also United States v. Bauer, 990 F.2d 373
(8th Cr. 1993) (holding that statutory rape is a crinme of
vi ol ence).

285ee 18 U.S.C. 8§ 2256(2)(E) (stating that “sexually explicit
conduct” may consist of “lascivious exhibition of the genitals or
pubi ¢ area of any person”).
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court’s application of 8§ 2Q&2.2(b)(3) inpermssibly constitutes
“doubl e counting” because the victinms prepubescence was already
taken into account by the enhancenent of his sentence under 8§
2&R.2(b)(1). Lyckman was convicted under a statute crimnalizing
the distribution, by any neans, including conputer, of materials
depicting mnors engaged in sexually explicit conduct, including
“lascivious exhibition of the genitals or pubic area.”?® A
pornographic inmage of a prepubescent mnor engaged solely in
| ascivious exhibition of the genitals would be subject to
enhancenment under 8§ 2Q&2.2(b)(1), which provides for a sentencing
increase if the offense i nvol ved a prepubescent m nor under the age
of twelve, but would not cone within the anmbit of § 2&.2(b)(3)’s
provision for sadistic or violent conduct. The district court
coul d therefore consider the factor of the child s prepubescence in
assessing the sadistic or violent quality of the inages wthout
rendering 8 2&2. 2(b) (1) superfluous. Mreover, the district court
clearly relied on nore than the prepubescence of the victins in
making its determnations. Inlimtingits finding to those i mages
t hat depicted sexual penetration, the district court stated that
not all of the photographs of the prepubescent children depicted
vi ol ence.

W are confortable in followng the |lead of the Second,

Seventh, and Eleventh Crcuits by holding that the application of

29Gee id. at § 2252(a)(2)(B) and 2256(2) (E).
11



8§ 2@&2.2(b)(3) is warranted when the sexual act depicted is the
physi cal penetration of a young child by an adult nale. Such
conduct is not only “reprehensible,” as even Lyckman concedes, but
al so sufficiently likely to cause pain and injury so as to qualify
as “sadistic” or “violent” for purposes of the guideline.
Consequently, we find that the district court correctly applied 8§
2R.2(b)(3) to enhance Lyckman’'s sentence on the basis of the
particul ar pornographic inmages at issue in this appeal.
2. Enhancenent for Distribution

Lyckman next contends that the district court m sapplied the
Sent enci ng Qui del i nes by enhanci ng his sentence on the ground that
the offense involved the “distribution” of child pornography.?3°
Lyckman stresses that he was not paid for any of the pornographic
i mges that he sent to others over the internet, but admts that he
“traded” such inmages.

Lyckman’s argunent is foreclosed by our decision in United

States v. Canada, 3 in which we held that “distribution” is not

l[imted to transactions entered into for pecuniary gain.® In
Canada, we concluded that “the definition of ‘distribution’ for the

sake of the guideline is neant to be inclusive of pecuniary gain

See 1995 U.S.S. G § 2G2.2(h)(2).
31110 F.3d 260 (5th Cir. 1997).
2Gee id. at 263.
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pur poses, but not exclusive of all other purposes.”* Accordingly,
Lyckman’ s “tradi ng” of pornographic imges falls within the anbit
of “distribution” as we defined that termin Canada. Furthernore,
even those courts that have defined “distribution” to require
“pecuni ary gai n” have recogni zed that “pecuniary gain” is itself an
el astic concept and does not exclude the possibility of swaps,
barter, and in-kind transactions.? W therefore find the district
court’s application of 8§ 2&2.2(b)(2) to enhance Lyckman’ s sentence
em nently correct.
3. Refusal to Goup Counts of Conviction

Lyckman also contends that the district court erred by
refusing to group his three convictions pursuant to US S. G 8§
3D1. 2(b), which provides that when a defendant has been convicted
of nore than one count, the district court nust group all counts
t hat involve the sanme victimand the sane act or transaction. The
district court concluded that each child depicted was a “victint
for purposes of § 3D1.2(b), so the grouping rule does not apply.

Lyckman inplicitly acknow edges that we are bound by our
holding in Norris that the grouping rul e does not apply to of fenses

i nvol vi ng chi | d pornography because the victi mof child pornography

33See i d.

3See, e.0., United States v. Laney, 189 F.3d 954, 959-61 (9th
Cir. 1999); United States v. Black, 116 F. 3d 198, 202-203 (7th Cr
1997).
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is the individual <child rather than society at large.®
Consequently, we find appropriate the district court’s refusal to
group Lyckman’s counts of conviction.
L1l
Concl usi on

For the reasons expl ai ned above, we find proper the district
court’s application of § 2&.2(b)(3) and 8 2&. 2(b)(2) to enhance
Lyckman’ s sentence. Likewi se, we find proper the district court’s
refusal to group Lyckman’s counts of conviction pursuant to 8§
3D1.2(b). Consequently, his sentence is
AFFI RVED.

35See Norris, 159 F.3d at 931.
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