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Before SM TH, W ENER, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

I ncluded in the nunerous issues before us, which primrily
chal | enge the Texas deat h-penalty system are several that concern
whet her Napol eon Beazl ey can be executed for commtting a capital
mur der when he was al nost, but not yet, age 18. Such effect ve
non of Beazley' s age, however, is not included in the one issue
(standard of review) for which the district court granted a
certificate of appealability (COA). Restated, the certified issue
is the only one before us on the nerits; for the specific age-
related issues, we nust first decide whether a COA should be

granted for any of them



The certified issue concerns the appropriate federal habeas
standard of review, under 28 U S.C. 8§ 2254(d)(1), for state court
judgnents; fortunately, that standard was clarified recently in
Wllianms v. Taylor, 120 S. Q. 1495 (2000). Beazl ey asks us to
grant a COA for each of nunerous other issues, including whether
his execution is precluded by his age at the tinme of the nurder.
The denial of habeas relief is AFFIRVED, each requested COA is
DENI ED.

| .

In June 1994, Beazley and two others, Cedric and Donald
Col eman, were arrested for the April 1994 capital nurder of John
Luttig. In March 1995, a jury found Beazley guilty of that
of fense. After the puni shnent hearing, Beazley was sentenced to

death, because the jury answered the three statutory special
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interrogatories as follows: yes” for whether Beazley probably

would commt crimnal acts of violence that would constitute a

continuing threat to society; “yes” for whether he actually caused

the death of John Luttig; and “no” for whether, taking into
consideration all the evidence, including the circunstances of the
of fense, Beazley's character, background, and personal noral
culpability, sufficient circunstances warranted a life, rather than

a death, sentence. Tex. CooE CRM Proc. ANN. art. 37.071 8§ 2 (Vernon

Supp. 2001).



On direct appeal, the Texas Court of Crimnal

af firned,

stating in part:

[ Beazl ey] was thinking about stealing a car
for at least tw weeks prior to the

[ murder]. He even indicated to ... friends
that he m ght soon be driving a Mercedes to
school. On the evening of April 18, 1994, ...

[ Beazl ey] told Cedric [Col eman] he wanted to

steal a car.... [Beazley] carried a gun with
him in order to facilitate the crine....
Cedric [Col eman] resisted the idea, ... [and]

managed to tal k [ Beazl ey] into waiting anot her
day.

The next night, April 19th, intent on
carrying out his plan, [Beazley] borrowed his
nmot her’s car and brought along a | oaded . 45-
cal i ber Haskell sem -automatic pistol which he
kept near his person and a sawed-off shotgun

whi ch was accessible fromthe back seat. He
then picked up [Cedric and Donald Col eman],
and ... proceed[ed] toward Tyler[, Texas].

[ After an unsuccessful attenpt to carjack
a Mercedes at a restaurant in Tyler, Cedric
Col eman, who was driving, departed] Tyler for
hone. . .. [ Beazl ey] ordered Cedric [Col eman]
to turn around and return to Tyl er because
he ([Beazley]) wanted to steal a car and
“wanted to see what it [was] like to kill
sonebody.” In “suggesting” that Cedric
[ Col eman] turn the car around and return to
Tyl er, [Beazl ey] commented, *You know, | guess
" mgoing to have to shoot ny driver.” Cedric
[ Col eman] then ... told [Beazley] that, under
the circunstances [Beazley] would have to do
his own driving, which [Beazley] did...

[ Beazley] followed [M. and Ms. John]
Luttig[][, who were driving a ten-year-old

Mercedes,] to their honme .... [He] got out of
the car and stripped off his shirt. Ar ned
wth the .45-caliber pi st ol , [ Beazl ey]
shouted, “the shit is on.” ... [Beazley], who
was a power lifter able to bench press 300

pounds, grabbed the 170 pound, 63-year-old
victim [John Luttig] and threw him to the
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gr ound. [ Beazl ey] then fired one round from
his pistol, hitting the victimin the side of
the head, leaving him alive, but stunned.
[ Beazl ey] next ran around the car to where
Ms. Luttig was getting out of the vehicle and
fired at her at very close range, but m ssed
her . She fell to the ground. Apparently
believing her to be dead, [Beazley] then
returned to the first victim raised his gun,
took careful aim and fired point blank into
John Luttig’s head. Standing in his victims
bl ood, [Beazley] then rifled Luttig s pockets
| ooking for the keys to the Mercedes.

[ Donal d Col eman, carrying the shotgun
had followed Beazley into the Luttigs’
gar age. | As he searched for the keys,
[ Beazl ey] asked Donald [Coleman] if Ms.
Luttig was dead. Wen Donald [Col enan] said
she was still noving, [Beazley] shouted for
himto “shoot the bitch,” but Donal d [ Col eman]
ref used. [ Beazl ey] then noved to shoot her
but Donald [Coleman] quickly recanted his
previous statenent and said that she was
dead.... [As Beazley drove the Mercedes away,
he damaged it, so he and Donald Col eman were
forced to abandon it.] After he was back in
his nother’s [vehicle], [Beazley] stated that
“he woul d get rid of” anyone who sai d anyt hi ng
about the incident....

[ Beazl ey] | ater commented, in describing
hi s experience of the carjacking and nurder,
that, “[it] was a trip.”...

These facts reveal both forethought in
commtting this crinme and a deliberate
execution thereof. Mreover, they reveal not
just the intention to conmt an of fense, but a
dangerous sel f-indul gent drive to kill for the
sake of killing; just to see how it felt.
[ Beazl ey]’s sel f-indul gent notivation further
reveal s a wanton di sregard and di srespect for

hunman Ilife. H s renorseless coments and
behavior after the murder further show that
his desire to kill conti nued unabat ed. ..

Wile the facts of the offense alone
m ght well support the jury' s affirmative
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finding that [Beazley] would be a continuing
threat to society, the State presented other
evidence ... that [Beazley] had devel oped a
nmor bid preoccupation with death and nurder.
For instance, the jury was told about a
nmessage [ Beazl ey] deened was appropriate for

hi s answering machi ne whi ch st at ed:
“Napol eon’s Mrtuary, you stab ‘em we bag
‘em” Cedric [Coleman] also testified that

when a person woul d call [Beazley]’s answering
machi ne he would first hear a | ot of gunshots,
followed by a person screamng and getting
killed, and then [Beazley] would speak.
Addi ti onal evidence was presented concerning
[ Beazl ey]’s expressed desire to enlist in the
Marine Corps in order to learn to be a
“trained killer.” Finally, on the afternoon
of April 18th, the first night [Beazley]
expressed to Cedric [Col eman] that he wanted
to steal a car, [Beazley] watched “Faces of
Death,” a novie depicting the deaths of rea

people in real life situations.

Additionally, ... [Beazley] carried a
weapon, presunmably in order to protect his
| ong- st andi ng drug-deal i ng busi ness. ..
Beazley v. Texas, No. 72,101 (Tex. Crim App. 26 Feb. 1997)
(unpubl i shed) (enphasis added; footnote omtted).

Subsequent|ly, based on the trial court’s findings of fact and
conclusions of law, Ex parte Beazley, Wit Cause No. 4-94-226-A
(Smth County, Tex. 31 Cct. 1997) (unpublished), the Court of
Crim nal Appeal s deni ed Beazl ey’ s state habeas application as wel |,
Ex parte Beazley, Wit No. 36,151-01 (Tex. Crim App. 21 Jan. 1998)
(unpubl i shed order).

In his federal habeas petition, Beazley raised 24 clains.

Al t hough the district court found all but seven and a portion of

anot her procedurally barred, it al so considered, and rej ected, each
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claimon the nerits. Bea[z]ley v. Director, TDCJ-1D, No. 1:98-CV-
1601 (E.D. Tex. 30 Sept. 1999) (unpublished).

Pursuant to the Antiterrorismand Effective Death Penalty Act
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1217 (1996), a petitioner
must obtain a COA in order to appeal a denial of habeas relief.
See 28 U.S.C. § 2253(c)(1)(A). The district court deni ed Beazl ey
a COA for each of the nunerous issues, except one: the appropriate
standard of review for 28 U S.C. 8§ 2254(d) (1) (bases upon which
federal habeas relief may be awarded a state prisoner), an issue

then pending before the Suprene Court in WIIlians. (As noted

WIlians was deci ded recently.) Notw thstanding its awardi ng a COA

for the standard of review, the district court observed: even
under “the nore | enient standard ... [Beazl ey] propose[d], it would
not change [its] decision ... concerning the nerits of the clains

presented”. Beazley v. Director, TDCJ-1D, No. 1:98-CVv-1601 (E. D
Tex. 28 Dec. 1997) (unpublished) (enphasis added).
1.

“I'n a habeas corpus appeal, we review the district court's
findings of fact for clear error and review its conclusions of |aw
de novo, applying the sane standard of reviewto the state court's
decision as the district court.” Thonpson v. Cain, 161 F.3d 802,
805 (5th Gr. 1998). The only certified issue is addressed first;
then those i ssues for which Beazl ey requests a COA; then those two

i ssues for which a hearing is requested.



A
Federal habeas relief shall not be granted for

any claimthat was adjudicated on the nerits
in State court proceedings unless the
adj udi cation of the claim—

(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or

(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceeding.

28 U.S.C. 8§ 2254(d) (enphasis added).

In WIlians, the Court expl ai ned that i ndependent neani ng nust
be given 8§ 2254(d)(1)’'s “contrary to” and “unreasonable
application” clauses. Wllians, 120 S. C. at 1519. For the
“contrary to” clause:

A state-court decision wll «certainly be
contrary to our clearly established precedent
if the state court applies a rule that
contradicts the governing | aw set forth in our
cases ... [or] if the state court confronts a
set of facts t hat are materially
i ndi stinguishable from a decision of this

Court and nevertheless arrives at a result
different from our precedent.

ld. at 1519-20 (enphasis added). A “run-of-the-mll state-court
deci sion applying the correct | egal rule” would not fit withinthis
exception as “dianetrically different” or “opposite in character or

nature” from Suprene Court precedent. 1d. at 1520.



However, under the “unreasonabl e application” clause:

A state court deci sion that correctly
identifies the governing Ilegal rule but
applies it unreasonably to the facts of a
particular prisoner’s case certainly would
qualify as a decision “involv[ing] an
unreasonabl e application of . clearly
establ i shed Federal |aw.”

I d. at 1520 (enphasis added). It further expl ai ned:

Under 8§ 2254(d) (1)’ s “unr easonabl e
application” clause, then, a federal habeas
court may not issue the wit sinply because
that court <concludes in its independent
j udgnment t hat the relevant state-court
decision applied clearly established federal
| aw erroneously or incorrectly. Rather, that
application nust al so be unreasonabl e.

ld. at 1522 (enphasi s added).

O particular relevance for our court is the Suprene

Court’s

definition of an “unreasonable application” of |aw The Court

criticized our court’s application, in Drinkard v. Johnson, of an

apparently subjective “reasonable jurist” standard.

(citing Drinkard v. Johnson, 97 F.3d 751, 769 (5th Cr.

cert.

deni ed, 520 U.S. 1107 (1997)).

Stated sinply, a federal habeas court nmaking
t he “unreasonabl e application” inquiry should
ask whether the state court’s application of
clearly est abl i shed f eder al | aw was
obj ectively unreasonable. The federal habeas
court should not transformthe inquiry into a
subjective one by resting its determnation
instead on the sinple fact that at |east one
of the Nation's jurists has applied the
rel evant federal law in the sanme manner the
state court did in the habeas petitioner’s
case. The *“all reasonable jurists” standard
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woul d tend to m sl ead federal habeas courts by
focusing their attention on a subjective
inquiry rather than on an objective one.

ld. at 1521-22 (enphasi s added).

Beazley requests that, in the 1light of the standard
articulated by WIllians, we grant a COA or, in the alternative
remand the exhausted issues to the district court for appraisal
under the new standard.

In noting the application of § 2254(d) to Beazley’'s habeas
clains, the district court cited Drinkard; but, in ruling on those
clainms, it did not discuss, or otherwise indicate it utilized, the
nowrejected Drinkard rule. While it appears that the district
court failed to give the nowrequisite independent neaning to 8§
2254(d)(1)'s “contrary to” and “unreasonable application”
provi sions, it does not appear that it applied a subjective, rather
than the proper objective, standard of unreasonabl eness. In any
event, any error in the district court’s application of the
standard of review was harm ess because, as further discussed
below, it reached the correct outcone. Cf. Oellana v. Kyle, 65
F.3d 29, 33 (5th Cr. 1995 (application of incorrect |egal
standard harm ess if concl usi on unchanged), cert. denied, 516 U. S.
1059 (1996).

The 8§ 2254(d) standard of review applies only to clains

adj udi cated by state courts on the nerits. As di scussed infra

under 8 2254(d)(1), as defined in WIllianms, the state court’s



rejection on the nerits of seven of Beazley' s habeas clains (the
exhausted clains) was neither contrary to, nor an unreasonable
application of, clearly established federal |aw, as determ ned by
the Supreme Court. Therefore, for the one issue certified by the
district court, we affirmthe denial of habeas relief.

1

In his state habeas petition, Beazley asserted that his
appel l ate counsel’s failure to contest the adm ssion of evidence of
John Luttig’s (the victinms) good character constituted i neffective
assi stance of counsel, in violation of the Sixth and Fourteenth
Amendnent s. The state court concl uded: the testinony was not
direct evidence of the victims good character, but instead an
expl anation of the inpact on his famly; and appell ate counsel was
not ineffective for “failing” to assign error to a groundl ess i ssue
that m ght have injured the credibility of other issues raised on
di rect appeal.

The adm ssion of victiminpact testinony at the punishnent
phase does not violate the Constitution unless the remarks so
infect the sentencing proceedings as to render the result
fundanentally unfair. See Payne v. Tennessee, 501 U. S. 808, 825
(1991). The district court concluded: the guilt-phase testinony
related to howthe wi tnesses knew John Luttig; the puni shnent-phase

testi nony was proper victiminpact testinony; and Beazley failed to
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denonstrate a denial of due process. The district court held the
state court findings were not contrary to established | aw

The trial judge was aware of the bar on victimgood character
evidence, as denonstrated by its granting a notion in limne
requiring counsel to approach the bench before offering any
evidence of the victims character and sustaining an objection to
the formof a question asked John Luttig’ s daughter. The subject
testinony at the guilt and puni shnent phases was not i nproper.

2.

Beazl ey rai ses several challenges to the constitutionality of
the Texas death penalty statute. The statute’s history is hel pful
background both to the issues raised in state court (discussed here
in part Il1.A and to those raised for the first time in federa
court (discussed in part I1.B.1). The statute has cone before the
Suprene Court on nultiple occasions as the Court,

[i]n the years since Furman v. Georgia, 408
U S 238 (1972), has struggled to harnoni ze[]
two conpeting commandnents of the Eighth
Amendnent. On the one hand, as Furman itself
enphasi zed, the States nust |imt and channel
the discretion of judges and juries to ensure
that death sentences are not neted out
wantonly or freakishly. On the other

States nust confer on the sentencer sufficient
discretion to take account of the character
and record of the individual offender and the
circunstances of the particular offense to

ensure that death is the appropriate
puni shnment in a specific case.

Graham v. Collins, 506 U S. 461, 468 (1993) (enphasis added;
internal quotations marks and citations omtted).
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In 1976, in Jurek v. Texas, the Suprene Court upheld the
constitutionality of an earlier version of the Texas death penalty
statute. 428 U S. 262, 269, 276 (1976) (plurality opinion) (citing
TeEx. CooE CRIM Proc. art. 37.071 (Vernon Supp. 1975-76)). Under that
statute, the jury considered: (1) whether the conduct of the
defendant was commtted deliberately and with the reasonable
expectation death would result; (2) whether the probability of
future violence and a continuing threat to society existed (future
dangerousness); and (3) whether defendant was unreasonably
provoked. Id. at 269 (plurality opinion). The Court determ ned
that, although the statute did “not explicitly speak of mtigating
circunstances”, id. at 272 (plurality opinion) (enphasis added), it
assured that the jury had before it “all possible relevant
information about the individual defendant whose fate it nust
determne”. I1d. at 276 (plurality opinion).

In Franklin v. Lynaugh, the Court consi dered whet her the Texas
speci al issues prevented adequate consideration of the defendant’s
clean prison disciplinary record. 487 U.S. 164 (1988). A
plurality rejected the challenge, finding: “I'n resolving the
second Texas Special I|ssue [future dangerousness] the jury was
surely free to weigh and eval uate petitioner’s disciplinary record
as it bore on his ‘character’ ... as neasured by his likely future

behavior”. 1d. at 178 (plurality opinion).
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Then, in 1989, the Court in Penry v. Lynaugh overturned a
death sentence, concluding that Texas’ special issues failed to
provide the jury a genui ne opportunity to give mtigating effect to
a defendant’s nental retardation and abused chil dhood. 492 U. S
302, 328 (1989). It reasoned: this evidence had only aggravating
rel evance to future dangerousness (special issue two), even though
it mght dimnish a defendant’s bl anmeworthiness; it mght not be
reflected in the first special issue (deliberate action); and it
coul d not be consi dered under the third (provocation). Id. at 322-
24. Therefore, the defendant was constitutionally entitled to
further instructions that would allow the jury to give effect to
his mtigating evidence. ld. at 328. The Court stated that,
because this holding was “dictated by” its capital-case precedent,
id. at 319, it was not making a new rul e under Teague. |d. at 318-
19 (citing Teague v. Lane, 489 U S. 288, 301 (1989)).

Later, in Gaham the Court observed: “W do not read Penry
as effecting a sea change in this Court’s view of the
constitutionality of the fornmer Texas death penalty statute; it
does not broadly suggest the invalidity of the special issues
f ramewor k” . Graham 506 U S. at 474 (enphasis added). | t
concl uded that the focus renmi ned on whether the sentencer had a
reliable neans of giving mtigating effect to the evidence or if it
had been placed beyond the jury's effective reach. ld. at 475.

Finally, in Johnson v. Texas, the Court held that the future
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dangerousness special issue allowed adequate consideration of
youth. 509 U S 350, 368 (1993). It reaffirned that “States are
free to structure and shape consideration of mtigating evidence in
an effort to achieve a nore rational and equitable adm nistration
of the death penalty”. |1d. at 362 (internal quotation marks and
citations omtted).

In the wake of Penry, Texas anended its death sentencing
statute, effective 1991. See Tex. CooE CRM Proc. ANN. art. 37.071.
Under 8 (2)(b) of the anended statute, the jury considers future
dangerousness (previously issue 2); and, if the defendant has been
charged as a party, it considers whether the defendant actually
caused the death, or intended to cause or anticipated a death.
Under 8 (2)(e), the jury is instructed that, if it answers “yes” to
the previous issues, it nust consider

[wW hether, taking into consideration all of
the evidence, including the circunstances of
the offense, the defendant’s character and
background, and the personal noral cul pability
of the defendant, there is a sufficient
mtigating circunstance or circunstances to
warrant that a sentence of life inprisonnent
rather than a death sentence be inposed.
Id. 8 2(e)(1). Subsection (f) requires an instruction that
mtigating evidence is that which “a juror mght regard as reducing

the defendant’s noral blaneworthiness”. 1d. § 2(f)(4) (enphasis
added) .

The Texas Court of Crim nal Appeals explained in MFarland v.
Texas, 928 S.W2d 482, 520 (Tex. Crim App. 1996) (en banc), cert.

14



denied, 519 U S 1119 (1997), that *“[t]he inclusion of the
mtigation issue in the present Texas schenme is nerely a
codification of the dictates of Penry”. Accord Cantu v. Texas, 939
S.W2d 627, 645 (Tex. Cim App.) (en banc) (“[Qur statutory
schene has not radically changed fromthe version upheld in Jurek
v. Texas except to incorporate the dictates of Penry”. (enphasis
added; citations omtted)), cert. denied, 522 U S. 994 (1997).

On direct appeal, Beazley asserted that the death penalty, at
| east as administered in Texas, was cruel and unusual puni shnent
under the Ei ghth and Fourteenth Amendnents, especially in the |Iight
of devel opnents following the earlier-referenced Furman v. CGeorgi a,
408 U. S. 238 (1972) (juror discretion nmade death penalty system
cruel and unusual punishnent, violative of Eighth Anendnent). The
Texas Court of Crimnal Appeals held its recent decisions were to
the contrary, citing McFarland, 928 S. W2d at 520-21, and Lawton v.
Texas, 913 S.W2d 542, 558 (Tex. Crim App. 1995) (en banc), cert.
deni ed, 519 U.S. 826 (1996).

The district court observed that the Suprene Court has held
the Texas death penalty schene does not violate the Eighth
Amendnent and rejected the claimas without nerit, citing Jurek

Beazl ey contends that the state court decision regarding
whet her the Texas death penalty constituted cruel and unusual
puni shment was “contrary to” clearly established Suprene Court

precedent because it “m scharacterize[d] at best the appropriate
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rule”. He fails, however, to elaborate on how this
m scharacterization occurred. In any event, under the standard of
review articulated by WIllianms, the state court ruling on this
i ssue does not run afoul of 8§ 2254(d)(1).

3.

Al ong this sane | ine, Beazl ey nmaintai ned on direct appeal that
the Texas statute’ s definition of “mtigating evidence” is facially
unconstitutional because it limts “mtigation” to factors that
render a capital defendant less norally “blameworthy” for
comm ssion of the capital nmurder. See Tex. CooE CRIM PrROC. ANN. art.
37.071 8 2(f). The Court of Crimnal Appeals rejected Beazley’'s
claim stating it had recently decided the issue otherw se, again
citing McFarland, 928 S.W2d at 518, and Lawton, 913 S. W 2d at 555-
56.

On state habeas, the court concluded that, in addition to the
claims not being subject to habeas relief because it had al ready
been rejected on direct appeal, the clai mwas procedurally barred
because it had not been raised in the trial court. In the
alternative, it rejected the claimon the nerits, concluding: the
jury coul d consi der evidence of prior good character when answering
the special issues; and the instructions did not preclude it.

The district court concluded: in Crank v. Collins, 19 F.3d
172, 175 (5th Gr.), cert. denied, 512 U. S. 1214 (1994), this claim

was held to be without nerit because good character evidence is
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wthin the effective reach of the jury wunder the future
danger ousness speci al issue; and, in addition, Crank held the issue
Teague-barred. See id.

Crank concerned the statute prior to its anmendnent in 1991.
Beazl ey asserts that, because the statute has been anended, Crank
does not control. He contends that the new mtigating evidence
special issue and definition of “mtigating evidence”, added in
1991 to subsection (f), preclude consideration of good character
and communi ty approbati on.

As quoted wearlier, “[Texas’'] statutory schene has not
radi cally changed fromthe version upheld in Jurek v. Texas, except
to incorporate the dictates of Penry”. Cantu, 939 S.W2d at 645
(enphasi s added; citations omtted). |In considering challenges to
the definition of mtigating evidence as that which nakes the
def endant | ess norally bl ameworthy, the Texas court has repeatedly
stated that all mtigating evidence can be given effect under the
broad definition of mtigating evidence found in Texas Code of
Crimnal Procedure article 37.071 8§ 2(e). See Prystash v. Texas,
3 S.W3d 522, 534 (Tex. Cim App. 1999) (en banc) (“[S]ection 2(e)
solves any potential narrowing problem in section 2(f)(4)][,
instructing the jury to consider mtigating evidence to be that
whi ch reduces t he def endant’ s noral bl anmeworthi ness,] ... [because]
the trial court’s instructions pursuant to section 2(e) provide the

jury with a vehicle to respond to a broader range of mtigating
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evidence”.), cert. denied, 120 S. C. 1840 (2000); see also Cantu,
939 S.W2d at 648-49 (by requiring jury to take into account all
evi dence, 8 2(e) supports interpretation that 8§ 2(f)(4) does not
unconstitutionally narrow definition).

Li kewi se, our reading of the statute | eads us to concl ude t hat
the anended statute does not unconstitutionally “preclude[] [the
jury] from considering, as a mtigating factor, any aspect of a
def endant’ s character or record and any of the circunstances of the
of fense that the defendant proffers as a basis for a sentence | ess
than death”. Lockett v. Chio, 438 U S. 586, 604 (1978).

The definition of mtigating evidence does not limt the
evidence considered under the third special issue (whether
mtigating circunstances warrant a life, rather than a death,
sent ence). “[V]irtually any mtigating evidence is capable of
being viewed as having sone bearing on the defendant’s ‘noral
culpability’ apart fromits relevance to the particular concerns
enbodied in the Texas special issues”. Graham 506 U. S. at 476
(enphasi s added).

Furthernore, as noted, the future dangerousness special issue
remains in the anended Texas statute. Qur court has repeatedly
concl uded that, under that special issue, a jury could give effect
to good character evidence. See N chols v. Scott, 69 F.3d 1255,
1278 (5th Cr. 1995 (“At the least, the ... special issue

concerni ng future dangerousness provi de[s] an adequate vehicle for
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the jury to give effect to this mtigating evidence, placing it
within the effective reach of the sentencer, and there is no
reasonable likelihood that the jury would have found itself
forecl osed fromthus considering it. The Supreme Court and this
Court have many tinmes so held.” (enphasis added)), cert. denied,
518 U. S. 1022 (1996); see al so Jacobs v. Scott, 31 F.3d 1319, 1327
(5th Cr. 1994) (holding that “[a]s for [a defendant’s] alleged
positive character traits, a jury wishing to give effect to such
traits could answer ‘no’ to the ... special issue regarding future
dangerousness”), cert. denied, 513 U S 1067 (1995); Black wv.
Collins, 962 F.2d 394, 405 (5th Cr.) (denying certificate of
probabl e cause for clai mthat Texas did not allow mtigating wei ght
to be given good character evidence because jury could consider
such evidence under future dangerousness special issue), cert.
deni ed, 504 U.S. 992 (1992).
4.

On direct appeal, Beazley clainmed that Texas' denial of
appellate review of the third special Issue (mtigating
circunstances) caused the sentencing statute to operate in an
unconstitutional manner. The Court of Crim nal Appeals rejected
this claim Colellav. Texas, 915 S.W2d 834, 845 (Tex. Crim App.
1995) (en banc), had held: “Because the weighing of ‘mtigating
evidence’ is a subjective determnation undertaken by each

individual juror, we decline to review the -evidence for
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sufficiency”; and Beazley had not persuaded it to revisit that
hol di ng.

On state habeas, the court concluded the <claim was
procedurally barred from being raised as a state habeas issue
because it had been raised on direct appeal. |In the alternative,
it held that neaningful appellate review of the sufficiency of
mtigating evidence was part of analyzing the first special issue
(future dangerousness).

In his federal habeas petition, Beazley focused on: the Texas
court’s interpretation of Texas Code of Crimnal Procedure article
44, 251(a) (instructing Court of Crimnal Appeals to reform death
sentence if evidence insufficient to support jury's answers to
gquestions under articles 37.071 and 37.0711); and its decision to
review the sufficiency of mtigating evidence under the future
dangerousness, rather than the mtigation, special 1issue. The
district court ruled: the Court of Crimnal Appeals had applied a
reasoned approach; and an error in the application of a state |aw
does not assert a claimcognizable in federal habeas proceedi ngs.
See Engle v. Isaac, 456 U. S 107, 119 (1982) (“lInsofar as
respondents sinply challenge ... [the application of state] I aw,
they allege no deprivation of federal rights and nmay not obtain

habeas relief.” (enphasis added)).
Beazl ey asserts that the Texas courts applied the wong

standard and decided contrary to clearly established federal |aw.
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We agree with the district court that the proper interpretation of
state law is not cogni zable in federal habeas proceedings. To the
extent Beazley raises a constitutional claim we conclude that,
regardl ess of whether the Texas court reviews the jury verdict
under the mtigation special issue or the future dangerousness
speci al issue, “nmeaningful appellate review has been afforded

See McFarland, 928 S.W2d at 498 (although court cannot conduct
meani ngf ul review of normative deci sions on mtigation, it conducts
meani ngful revi ew of objective evidence of future dangerousness).

5.

On direct appeal, Beazley asserted he was denied an inparti al
jury in violation of the Sixth and Fourteenth Amendnents due to the
excl usi on of bl ack jurors through perenptory chall enges. The Court
of Crim nal Appeal s concl uded: sufficient race- neutr al
expl anations existed for the exclusion; and the trial judge’'s
deci sion was not clearly erroneous.

After setting out the standard under Batson v. Kentucky, 476
US 79 (1986), and noting that the state court’s factual findings
are entitled to great deference, the district court sumrari zed the
voir dire record and concluded, correctly, that the claim was
W thout nerit.

6.
On state habeas, Beazley clainmed another violation of the

Si xth and Fourteenth Anendnents by the exclusion of jurors because
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of their opposition to the death penalty. Here, only exclusion of
juror Shirley is raised.

The state court concluded: Shirley was a vacillating juror;
and the record supported her exclusion. Beazl ey nmai ntains that
deci sion was an unreasonabl e application of federal |aw.

The district court rejected this claim citing the standard
fromWai nwight v. Wtt, 469 U S. 412, 424 (1985) (quoting Adans v.
Texas, 448 U.S. 38, 45 (1980)): “whether the juror’s views would
‘prevent or substantially inpair the performance of his duties as
a juror in accordance with his instructions and his oath ”.
Beazl ey contends the district court erroneously placed the burden
upon himto prove Shirley would follow instructions w thout such
i npai r ment .

“A trial judge’'s finding of bias during voir dire is a
determ nation of fact, subject to a presunption of correctness on
collateral review.” Fuller v. Johnson, 114 F.3d 491, 500-01 (5th
Cr.), cert. denied, 522 U S. 963 (1997). Therefore, Beazl ey had
the burden of refuting that finding.

For this claim Beazley asserts that the state court decision
was also an unreasonable determnation of the facts under 8§
2254(d) (2). Because this aspect of the claimfalls outside the
issue certified by the district court, we reserve further

di scussion for part |1.B.2.
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On direct appeal, Beazley nmamintained that the Ei ghth and
Fourteenth Anendnents, at the very Ileast, required, at the
puni shnment phase, alimting instruction to disregard unadjudi cated
extraneous offenses unless proved beyond a reasonable doubt.
Cting McFarland, 928 S.W2d at 512, the Court of Crim nal Appeals
ruled it “has I ong held that unadj udi cated of fenses are adm ssi bl e
during the punishnent phase of a capital murder trial and their
adm ssi on does not violate an accused s constitutional rights to
due process or equal protection”. (Enphasis added.)

The district court concluded that the Colemans’ testinony
concerned a sequence of events that led up to the crine and di d not
reflect inadm ssable prior bad acts. Beazl ey maintains the
district court msconstrued the record because the Colenmans
testified about bad acts prior to and after the offense, including
all eged threats by Beazl ey agai nst them and ot hers.

Al t hough the threats did not precede the offense, they were
part of the sequence of events surrounding the crinme, relevant to
t he questions of Beazley' s renorse and future dangerousness. See
WIllianms v. Lynaugh, 814 F.2d 205, 208 (5th Gr.) ("Evidence of
unadj udi cated crines is clearly relevant to the jury' s task of
determ ning whether there is a probability that [the defendant]
woul d continue to commt acts of violence as required by [the]
special [interrogatory].”), cert. denied, 484 U S. 935 (1987)

“[ T] he adm ssi on of unadj udi cated of fenses in the puni shnent phase
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of a capital trial does not violate the eighth and fourteenth
anendnents.” |d. (enphasis added).

The authorities do not support [petitioner’s]
claimthat the Constitution requires that the
state prove unadjudicated offenses beyond a
reasonabl e doubt before they my be used
during the sentencing phase. Fully aware that
the due process clause clearly requires that
for conviction the state nust prove the
elements of the offense charged beyond a
reasonabl e doubt, neither we nor the Suprene
Court has stated that a simlar burden exists
regarding the admssion of evidence of
unadj udi cated offenses in a capital case
sent enci ng heari ng.

Harris v. Johnson, 81 F.3d 535, 541 (5th Cr.) (enphasis added;
citations omtted), cert. denied, 517 U S. 1227 (1996).

Beazley's claimis al so Teague-barred. See id. (challenge to
adm ssi on of wunadj udi cated extraneous offenses during puni shnent
phase as violation of Eighth Amendnent, due process, and equa
protection is Teague-barred).

B

The district court having granted a COA only for the issue
di scussed supra (standard of review under 8 2254(d)(1)), Beazley
requests we grant a COA for 13 clains, only four of which (included
in the above-di scussed seven issues) have been exhausted. See 28
US C 8 2253(c)(1)(A) (“circuit justice or judge” nust grant COA

for appeal to court of appeals).

A COA will not be granted unless the petitioner nakes “a

substantial showi ng of the denial of a constitutional right”. Id.
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8§ 2253(c)(2). This standard “includes show ng that reasonable
jurists could debate whether (or, for that natter, agree that) the
petition should have been resolved in a different manner or that
the issues presented were adequate to deserve encouragenent to
proceed further”. Slack v. MDaniel, 120 S. C. 1595, 1603-04
(2000) (internal quotation marks and citation omtted). Restated,
the petitioner “nmust denonstrate that reasonable jurists would find
the district court’s assessnent of the constitutional clains
debat able or wong”. 1d. at 1604.

On the other hand, Slack provides a two-prong test when the
denial of relief is based on procedural grounds (Slack two-prong
test): the petitioner nust show not only that “jurists of reason
woul d find it debatable whether the petition states a valid claim
of the denial of a constitutional right”, but also that they “would
find it debatable whether the district court was correct in its
procedural ruling”. |d. (enphasis added); see Hernandez .
Johnson, 213 F.3d 243, 248 (5th Gr.) (quoting Slack), cert.
denied, 121 S. Ct. 400 (2000).

In considering the clainms for which Beazley requests a COA
fromour court, we begin with those raised for the first tine in
federal court (which therefore are procedurally barred) and then
consi der those that procedurally are properly before us. Each COA

request is denied.
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1
The cl ai ns found procedural |y barred are di scussed i n subparts
a. through i. of this part. For each, Beazley fails to satisfy the

Sl ack two-prong test.

Under 28 U.S.C. 8§ 2254(b)(1)(A), a court shall not grant
habeas relief unless “the applicant has exhausted the renedies
avai lable in the courts of the State”.

The requi renents of the exhaustion concept are
sinple: An applicant nust fairly apprise the
hi ghest court of his state of the federal
rights whi ch wer e al | egedl y vi ol at ed.
Further, the applicant nust present his clains
in a procedurally correct manner. I f, for
what ever reason, an applicant bypasses the
appel l ate processes of his state — whether
t hrough procedural default or otherw se — he
wi |l not be deened to have net the exhaustion
requi renent absent a showing of one of two
particulars. He nmust either denonstrate cause
and prejudice or show that the failure to
consider his claims wll result in a
fundanental m scarriage of justice.

Deters v. Collins, 985 F.2d 789, 795 (5th Cr. 1993) (enphasis
added; internal quotation marks and citations omtted).

Texas prohi bits successive Wwits except in narr ow
circunstances. Tex. Cooe CRRm Proc. ANN.  art. 11.071 8 5 (Vernon
Supp. 2001). Under 8 5, unl ess Beazl ey presents a factual or |egal
basis for a claimthat was previously unavailable or shows by a
preponderance of the evidence that, but for a violation of the
United States Constitution, no rational juror would have found for

the State, Beazley is procedurally barred fromreturning to the
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Texas courts to exhaust his clains, id., and therefore is also
procedurally barred in federal court.
a.
At the tinme of the nurder, Beazley was three nonths short of
his eighteenth birthday. The International Covenant on G vil and
Political Rights (ICCPR) provides, inter alia: a “[s]entence of

death shall not be inposed for crines conmmtted by persons bel ow

ei ghteen years of age”. International Covenant on Cvil and
Political Rights, opened for signature 19 Dec. 1966, art. 6, para.
5, S. Exec. Doc. E, 95-2, at 23 (1978), 999 UNT.S 171, 175
[ hereinafter | CCPR] (enphasis added). In 1992, the United States
Senat e ratified t he ICCPR with vari ous reservations,
under st andi ngs, decl arations, and a proviso, stating in pertinent
part:

[T]he United States reserves the right,

subject to its Constitutional constraints, to

i npose capi tal puni shnent on any person (ot her

than a pregnant woman) duly convicted under

existing or future laws permtting the

inposition of capital punishnment, including

such punishnent for crines conmtted by
persons bel ow ei ghteen years of age.

[T]he United States declares that t he
provisions of Articles 1 through 27 of the
[l CCPR] are not sel f-executing.

138 CoNe. Rec. $S4783-84 (statenent of presiding officer of

resolution of ratification) (enphasis added).
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Beazley mamintains that article 6(5) of the ICCPR voids §
8.07(d) of the Texas Penal Code. That section provides: if a
person was at | east age 17 when he coommitted a capital offense, he
can receive the death penalty. Tex. PenaL CobE § 8. 07 (Vernon 1994).

(1)

Beazley did not raise this issue in either his direct appeal
or his state habeas petition. Because Texas would preclude a
successi ve state habeas claim the claimis procedurally barred for
failure to exhaust. See Tex. Cooe CRIM Proc. ANN. art. 11.071 8
5(a); Coleman v. Thonpson, 501 U. S. 722, 735 n.1 (1991) (State need
not explicitly apply procedural bar “if the petitioner failed to
exhaust state renedies and the court to which the petitioner would
be required to present his clains in order to neet the exhaustion
requi renment would now find the clainms procedurally barred”).

There is, however, a “cause and prejudice” exception to the
bar for failure to exhaust. “When the ground upon which the
petitioner relies for habeas relief was not exhausted in state
court and state procedural rules would bar subsequent presentation
of the argunent, this court may not consider the claim absent
‘cause’ and ‘prejudice . Little v. Johnson, 162 F.3d 855, 859
(5th Gr. 1998) (enphasis added), cert. denied, 526 U S. 1118
(1999). Beazley contends he has shown such cause and prejudice.
He asserts “cause” in that the novelty of the claim nade it

reasonabl y unavail abl e to prior counsel; and he mai ntains prejudice
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is “obvious” in that, but for this error, he would not have
received the death sentence. See Reed v. Ross, 468 U. S 1, 16
(1984) (petitioner shows cause if claim®“so novel that its |egal
basi s [was] not reasonably avail abl e to counsel” (enphasi s added)).

The Senate ratified the ICCPR in 1992; Beazley' s trial was in
early 1995; and he filed for state habeas relief in June 1997.
Therefore, the claim was available to him throughout his state
court proceedi ngs.

Notwi thstanding the Senate’'s 1992 ratification, Beazley
asserts the claim was “novel” at the tinme of his trial in 1995,
prior to the United Nations Human Rights Committee’s (HRC s)
supposedly finding the reservation “void’”. However, he cites no
specific ruling that the reservation was void, but apparently
pi ggybacks several HRC statenents.

In April 1994, the HRC issued a General Comment on
reservations to the | CCPR

The Covenant neither prohibits reservations
nor nmentions any type of permtted
reservation.... [Where a reservation is not

prohibited by the treaty or falls within the
specified permtted categories, a State my

make a reservation provided it is not
i nconpatible with the object and purpose of
the treaty.... Reservations that offend

perenptory nornms would not be conpatible with
the object and purpose of the Covenant....
Accordingly, a State nay not reserve the right

to execute ... children.... The nor mal
consequence of an unacceptable reservation is
not that the Covenant will not be in effect at
all for a reserving party. Rat her, such a
reservation will generally be severable, in
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the sense that the Covenant wll be operative

for the reserving party wi thout benefit of the

reservation.
See General Coment 24, General Comment on |Issues Relating to
Reservati ons Made upon Ratification or Accession to the Covenant or
the Optional Protocols Thereto, or in Relation to Declarations
Under Article 41 of the Covenant, U N GAOR Human R ghts Conm, 52d
Sess., 115, 6, 8 18, UN Doc. CCPR/ C/ 21/ Rev. 1/ Add. 6 (Nov. 1994)
[ herei nafter General Comment] (enphasis added).

In Cctober 1995, the HRC expressed its “concern[]” that the
United States Senate’s reservation to article 6(5) was
“Inconpatible with the object and purpose of the Covenant”, and
“recommend[ed] ... withdrawing ... [that] reservation[]”. See
Annual GCeneral Assenbly Report of the Human Rights Commttee, U N
GAOR Human Rights Comm, 50th Sess., Supp. No. 40, 1Y 279, 292,
U N Doc. A50/40 (3 Oct. 1995) (enphasis added) [hereinafter
Report of HRC.

Beazl ey’ s assertion of novelty fails for several reasons.
First, even assum ng arguendo the HRC s post-conviction statenents
in 1995 created a novel claim state habeas counsel nade no attenpt
to present the claimto the state courts two years later or to
assert that the claimsatisfied an exception to the procedural bar.
See Tex. CobE CRIM Proc. ANN. art. 11.071 8 5 (creating exception for
procedural bar if petitioner presents previously unavailable

factual or legal basis of claim or shows by preponderance of
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evi dence that, but for violation of United States Constitution, no
rational juror would have found for State). In fact, Beazley’'s
federal petition suggested Texas courts probably woul d have heard
an | CCPR claim even though it had not been preserved through a
cont enpor aneous objection at trial.

Furthernore, the claimthe United States was not in conpliance
wth article 6(5 was no nore “available”, Reed, 468 U S. at 16,
followng the HRC s statenent in 1995 than it was in 1992, when the
Senate ratified the treaty and created the reservation.

Finally, perhaps it is arguable that an assertion that the
United States is not in conpliance wth the treaty (a claim
available in 1992) is distinct froma claimthat the reservationis
void (a claim Beazley asserts becane available late in 1995).
However, by sinply “suggest[ing] and recommend[ing]” that the
Senate withdrawthe reservation, the HRC declined to attenpt either
to void or to sever the reservation. Therefore, we need not reach
t he question of whether an HRC pronouncenent that the reservation
was void would create a novel claim and we certainly need not
addr ess whet her such a pronouncenent would bind the United States.

In the light of the above, Beazley has failed to show cause
for the procedural default.

In the alternative, Beazley clains excuse from procedura
default under the first Teague exception, which allows retroactive

application of newrules when they prohibit “a certain category of
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puni shment for a class of defendants because of their status or
of fense”. Penry, 492 U. S. at 330. The Teague exception is not an
exception to procedural default. Mbreover, because Beazl ey di d not
make this contention in district court, it is not properly before
us.

In the further alternative, Beazley asserts he is exonerated
from procedural default wunder the “mscarriage of justice”
exception, in that he is “innocent of the death penalty” because a
condition of eligibility (age) has not been satisfied. See Sawer
v. Witley, 505 U S 333, 345 & n.12 (1992). This exception
applies “if petitioner has shown by clear and convincing evi dence
that but for constitutional error, no reasonable juror would find
him eligible for the death penalty”. Sawyer, 505 U S. at 348
(enphasi s added). Application of state law in conflict with a
valid treaty would violate the Supremacy C ause, creating a
constitutional error; but, as noted earlier and explained further
below, no constitutional error exists because the treaty
reservation expressly preserves capital punishnent for a crine
comm tted when under age 18.

Beazley cites his brief in the district court as a further
expl anation of his cause and prejudice contention. Because he did
not explicitly make these argunents on appeal, we decline to
consi der them See Conkling v. Turner, 18 F.3d 1285, 1299 n. 14

(5th Gr. 1994) (“Attorneys cannot circunvent the ... page limt of
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Federal Rule of Appellate Procedure 28(g) [now Rule 32] by
i ncorporating by reference a trial nmenorandum ”); see also Katz v.
King, 627 F.2d 568, 575 (1st Cir. 1980) (“If counsel desires our
consideration of a particular argunent, the argunent nust appear
within the four corners of the brief filed in this court.”).

(2)

In his habeas petition, Beazley asserts that the Senate’s
| CCPR reservation is invalid and nust be severed, based on his
contention that the HRC has found it “void” for the reservation’s
violation of | CCPR s object and purpose. As discussed, the HRC has
not found the reservation void, and the claim is procedurally
barred; however, we address the question of the reservation’s
val idity because it further supports our procedural-bar concl usi on.

Two state suprene courts have addressed whether the |CCPR
supersedes state | aw all ow ng execution for acrine commtted while
under age 18. Most recently, the Al abama Suprene Court concl uded
that the Senate’s reservation had not been denonstrated illegal.
See Ex parte Pressley, 770 So. 2d 143, 148, 2000 W. 356347, at *5-7
(Ala.) (“We are not persuaded that [petitioner] has established
that the Senate’s express reservation of this nation’s right to
i npose a penalty of death on juvenile offenders, in ratifying the
ICCPR, isillegal.”), cert. denied, 121 S. . 313 (2000); see al so

Ex parte Burgess, No. 1980810, 2000 W. 1006958, at *11 (Ala. 21

July 2000) (reaffirm ng reasoning and hol ding of Pressley). And,
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i n Dom ngues v. Nevada, the Suprene Court of Nevada concl uded t hat
“the Senate’s express reservation of the United States’ right to
inpose a penalty of death on juvenile offenders negate[d]
Dom ngues’ claimthat he was illegally sentenced”. 114 Nev. 783,
785, 961 P.2d 1279, 1280 (1998), cert. denied, 528 U S. 963
(1999).! We agree.

Furthernore, our court has recogni zed the validity of Senate
reservations to the |CCPR  See Wiite v. Johnson, 79 F.3d 432, 440
& n.2 (5th Cr.) (“[EJlven if we did consider the nerits of this
claim we would do so under the Senate’'s reservation that the
treaties [anong them the ICCPR] only prohibit cruel and unusua
puni shnent”.), cert. denied, 519 U S 911 (1996); cf. Austin v.
Hopper, 15 F. Supp. 2d 1210, 1260 n.222 (MD. Aa. 1998)
(“TAllthough international jurisprudence interpreting and applying
the I CCPR woul d appear to assist this court, two sources preclude
reliance on such precedent: the Suprenme Court’s directive in
Stanford v. Kentucky[, 492 U S. 361, 369 n.1 (1989) (Anerican
conceptions of decency are dispositive)]; and the reservations

attached to the ICCPR 7).

!Needl ess to say, the Suprenme Court’s denial of certiorari is
not an expression of an opinion on the nerits of the case. See,
e.g., Carpenter v. GConez, 516 U S. 981, 981 (1995) (opinion of
St evens, J., respecting deni al of certiorari). Thi s
notwi thstanding, it is at |east noteworthy that, after requesting
a brief from the Solicitor General on Dom ngues’ petition for
certiorari, Dom ngues v. Nevada, 526 U. S. 1156 (nem) (1999), the
Court denied certiorari, 528 U S. 963 (1999).
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In claimng that the reservation is invalid, Beazley cites a

declaration to the | CCPR

[T]he United States declares that it accepts

the conpetence of the Human Rights Commttee

to receive and consider conmmunications under

Article 41 in which a State Party clains that

another State Party is not fulfilling its

obl i gations under the Covenant]|.]
138 Cong. Rec. $S4784 (1992) (statenment of presiding officer of
resolution of ratification) (enphasis added). But, this
decl aration, while acknow edgi ng the HRC, does not bind the United
States to its decisions.

Beazl ey asserts that other courts have found the HRC s
interpretation of the | CCPR persuasive. See, e.g., United States
v. Duarte-Acero, 208 F.3d 1282, 1287 (11th G r. 2000) (looking to
HRC s guidance as “nobst inportant[]” conponent in interpreting
| CCPR cl aim (brackets omtted)); United States v. Benitez, 28 F.
Supp. 2d 1361, 1364 (S.D. Fla. 1998) (finding HRC s interpretation
of ICCPR article 14(7) helpful). However, these courts |ooked to
the HRC only for guidance, not to void an action by the Senate.
See Duarte-Acero, 208 F. 3d at 1285 (finding appellant’s contention

contradicted by plain |anguage and | egislative history and HRC s

interpretation, all of which were in agreenent).?

2Dictumin United States v. Bakeas provides: “Although the
United States sought to ‘clarify’ that it would be bound by its own
under st andi ng of discrimnation [in the | CCPR], rather than that of
the international comunity, the [HRC] has the ultimte authority
to deci de whether parties’ clarifications or reservations have any
effect”. 987 F. Supp. 44, 46 n.4 (D. Mass. 1997). In addition to
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In the light of our analysis, the reservation is valid.
Accordi ngly, we could dispense with, as noot, Beazley’'s contention
that the ICCPR is self-executing; however, we consider it briefly.
As quoted above, the Senate ratified the ICCPR with a declaration
that articles 1 to 27 were not self-executing. Beazl ey clains
this declaration is trunped by article 50 of the |ICCPR, which
states: “The provisions of the present Covenant shall extend to
all parts of federal States without any limtations or exceptions”.
| CCPR, art. 50. He nmaintains also that various statutory
provi sions constitute enabling statutes to allow private rights of
action.

The claimthat the Senate, inratifying the treaty, voided its
own attached declaration is nonsensical, to say the very | east.
The Senate’s intent was clear —the treaty is not self-executing.
See Duarte-Acero, 208 F.3d at 1285 (“If the | anguage of the treaty
is clear and wunanmbiguous, as wth any exercise in statutory
construction, our analysis ends there and we apply the words of the
treaty as witten.”). “‘Non-selfexecuting neans that absent any
further actions by the Congress to incorporate theminto donestic
| aw, the courts may not enforce them” Jama v. I.N. S., 22 F. Supp.

2d 353, 365 (D.N.J. 1998) (enphasis added).

this being dictum Bakeas cites no authority other than a |aw
journal article.
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Mor eover, al though Beazley cites no case |aw supporting the
proposition that the treaty is self-executing, many courts have
found it is not. See, e.g., lgartua De La Rosa v. United States,
32 F.3d 8, 10 n.1 (1st GCr. 1994) (“Articles 1 through 27 of the
Covenant were not sel f-executing, and could not therefore give rise
to privately enforceable rights under United States | aw'. (enphasis
added; citation omtted)), cert. denied, 514 U. S. 1049 (1995); Ralk
v. Lincoln County, 81 F. Supp. 2d 1372, 1380 (S.D. Ga. 2000)
(neither legislative nor executive branch intended ICCPR to be
sel f-executing); Jama, 22 F. Supp. 2d at 365 (ICCPR not self-
executing); Wite v. Paulsen, 997 F. Supp. 1380, 1387 (E.D. \Wash.
1998) (I CCPR not self-executing treaty that gives rise to private
cause of action). The reservation is an express exception to
article 50; restated, article 50 does not void the Senate’s express
i ntent.

In sum Beazley presents no |legal basis of a claimthat was
previ ously unavail abl e; nor does a preponderance of evidence show
that, but for violation of the United States Constitution, no
rational juror would have found for the State. Accordingly
Beazley is procedurally barred fromreturning to the Texas courts
to exhaust his ICCPR claim See Tex. CooE CRRM Proc. ANN. art. 11.071
8 5. Therefore, he is also procedurally barred in federal court.

Because he has failed to show either cause and prejudice for not
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raising the claimin state court or a fundanmental m scarriage of
justice, he is not excused fromthe default.
b.
Beazl ey asserts the denial of habeas relief on the grounds of
the perenptory norns of customary international |aw was “contrary

to clearly established Suprene Court authority because it
“m scharacterize[d] at best the appropriate rule, made clear by
[the Suprenme Court]”. However, he fails to explain why the
deci sion was incorrect or to cite a supporting Suprene Court rule;
furthernore, because the claimis procedurally barred, we need not
even reach the application of 8§ 2254(d).

Beazl ey nmakes the sane cl ai mof cause and prejudice as he did
regardi ng the procedural default of his ICCPR claim and he also
asserts mscarriage of justice. Just as he failed to establish an
exception to the procedural bar for that claim he fails to do so
for this one.

As noted, the district court found the claim not only
procedurally barred but also without nerit. Courts look to the
nornms of international law “only where there is no treaty and no
controlling executive or legislative act or judicial decision”.
G sbert v. U S Attorney Gen., 988 F.2d 1437, 1447 (5th Gr. 1993)
(enphasi s added; internal quotation marks and citations omtted).
The district <court held that, because the Senate placed

reservations on the I CCPR, and the Suprene Court has allowed the
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execution of those who conmtted crines at age 16, see Stanford,
492 U. S. at 370-73 (concluding that inposition of capital
puni shment for crinme conmtted at 16 or 17 years of age was not
cruel and unusual under Ei ghth Anendnent), the norns of
international |law are not controlling. The district court also
found that the norns Beazl ey referenced were not shown to be either
valid or reliable.

Beazl ey asserts that the district court abused its discretion
by refusing a hearing on whether the nornms he referenced were
val i d. Because we deny a COA, we do not reach the norns’
reliability.

C.

Beazl ey cl ai ns his sentence viol ates the Ei ghth and Fourteenth
Amendnents because he was 17 at the tinme of the offense. The
district court found the clai mprocedurally barred, and al so stated
it was bound by Suprene Court precedent.

Beazl ey again asserts: the novelty of the claimconstitutes
“cause” for this procedural default and prejudice obviously
resulted; and, in the alternative, the mscarriage of justice
exception applies. But this claimis even nore clearly barred than
the previous. He cannot suggest the claim was novel or that
refusing to hear it is a mscarriage of justice, because, as noted,
over ten years ago, long before Beazley's trial in 1995 the

Suprene Court found constitutional |aws authorizing the death
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penalty for those under age 18. See Stanford, 492 U S. at 370-73
(i mposition of capital punishnment for crime conmtted at age 16 or
17 not cruel and unusual); G ahamv. Collins, 950 F.2d 1009, 1030
& n.25 (5th Gr.) (en banc) (citing Stanford), cert. granted, 504
U S. 972 (1992), aff’'d, 506 U S. 461 (1993).

Beazl ey asserts that vast changes require revisiting this
i ssue. Cbviously, we are bound by Suprene Court precedent.

d.

As expl ai ned earlier, Beazley nmaintains appel |l ate counsel was
ineffective in failing to challenge the allowance of victim
character evidence. That clai mwas exhausted; and, in Part Il.A 1,
we considered it on the nerits and denied relief.

However, in a footnote in his appellate brief, Beazley
“separately seeks [a] COA ... [for the alleged] violation of
fundanental fairness by the prosecution’s use of the victimgood
character testinony if this Court may find exhaustion excused”.
Beazl ey suggests no basis on which exhaustion coul d be excused.

e.

Beazley also <clains that a longstanding pattern of
discrimnation in Smth County, Texas, in the selection of grand
jury forepersons, violated his equal protection rights. The claim
is procedurally barred — it was not exhausted in state courts, or
even raised at trial, contrary to Texas' contenporaneous objection

rule. See Tex. Cooe CRRM Proc. ANN. art. 19.27 (Vernon 1977);

40



Nichols, 69 F.3d at 1280 (finding unexhausted clains would be
barred by Texas’ contenporaneous objection rule, thus precluding
federal review).

Beazl ey asserts, however, that his claimwas “exhausted ...
t hrough ot her cases”, such as Rousseau v. Texas, 855 S. W2d 666
(Tex. Crim App. 1993), cert. denied, 510 U S 919 (1993), and
Texas v. Lewis, No. 71,887 (Tex. Cim App. 16 June 1996)
(unpublished). He cites no authority for this vicarious exhaustion
proposition. Needless to say, the likelihood of failure of a claim
in state court is no excuse for not presenting it there. See
Engle, 456 U. S. at 130 (“If a defendant perceives a constitutional
claimand believes it may find favor in the federal courts, he may
not bypass the state courts sinply because he thinks they will be
unsynpathetic to the claim Even a state court that has previously
rejected a constitutional argunent may decide, upon reflection
that the contention is valid.” (enphasis added; footnote and
citations omtted)).

Next, Beazley asserts the claimis not subject to procedural
default because it is a structural error for which a state court is
an inadequate forum citing Rose v. Mtchell, 443 U S. 545, 561
(1979). His citation to Rose is out of context; it provides:

[C] |l ai ne such as those pressed by respondents
in this case concern allegations that the
trial court itself violated the Fourteenth

Amendnent in the operation of the grand jury
system In nobst such cases, as in this one,
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this sane trial court wll be the court that
initially nust decide the nmerits of such a
claim finding facts and applying the law to

those facts.... There is a need in such cases
to ensure that an independent neans of
obtaining review by a federal «court s

avai |l abl e on a broader basis than review only

by this Court wll permt. A federal forum

must be available if a full and fair hearing

of such clains is to be had.
| d. The Court made that statenent in declining to extend the
reasoni ng of Stone v. Powel |, 428 U. S. 465 (1976), which forecl oses
habeas revi ew of Fourth Amendnent clains raised in state court, not
in creating an exception for procedural default. See Rose, 443
U S at 560-51 (“a claimof discrimnation in the selection of the
grand jury differs so fundanentally from application on habeas of
the Fourth Amendnent exclusionary rule that the reasoning of Stone
v. Powel | should not be extended to forecl ose habeas revi ew of such
clains in federal court” (enphasis added)). In Rose, the
petitioner had objected to the grand jury process prior to trial
and also on direct appeal, thereby exhausting the claim 1d. at
548-49. Therefore, procedural default is not excused.

In the alternative, Beazley seeks a remand for a hearing.

And, he requests a COA on whether trial counsel’s failure to
chal | enge the grand jury process deni ed hi meffective assi stance of
counsel . Because both single-sentence requests were nmade in a

footnote, they are i nadequately briefed and nake no show ng of the

denial of a constitutional right.
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f.

Beazl ey asserts that at |east one juror was notivated by
racial aninmus in sentencing himto death. The district court found
the claimprocedurally barred by failure to exhaust it before the
state courts, as well as wthout nerit, because conclusory
allegations are insufficient to raise a constitutional issue.
Concerning the nerits, Beazley failed to neet his “burden of
provi ng the exi stence of purposeful discrimnation ... [and] that
t he purposeful discrimnation had a discrimnatory effect on hinf
McCl eskey v. Kenp, 481 U S. 279, 292 (1987) (internal quotation
marks and citations omtted).

g.

In another claimraised for the first time in federal court,
Beazl ey asserts the prosecutor knowi ngly presented fal se testinony
regarding plea bargains with the Col emans. The district court
found the claimboth procedurally barred and wi thout nerit.

At Beazl ey’ s guilt-innocence and puni shnent phases, Cedric and
Donal d Coleman testified they did not receive any prom ses of a
pl ea bargain prior to their testinony. |In their subsequent state
trials, they received |ife sentences consecutive to the federa
sentences they had received prior to Beazley's state trial.

In affidavits submtted with Beazl ey’s habeas petition, both
Colemans refer to deals with the prosecution; but, the district

court found those affidavits did not reflect false testinony was
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presented at trial. Accordingto the district court, the Col emans’
attorneys gave affidavits stating that no plea offer or |eniency
of fer ever was made or accepted. And, the prosecutor in Beazley’'s
case submtted a simlar affidavit.

h.

Beazley refers to federal habeas clains of denial of due
process resulting fromthe prosecutor’s suppression of mtigating
evidence and from msleading testinony, concerning deals for
I eniency nmade with the Colemans and Beazley's renorse for the
offense. He did not raise this in the state courts; therefore, it
i's procedurally barred.

The district court also concluded it was wthout nerit,
finding no evidence of know ng suppression and that Beazley was in
the best position to provide testinony regarding his renorse,
citing Brady v. Maryland, 373 U S. 83, 87 (1963); Ednond v.
Collins, 8 F.3d 290, 293 (5th Cr. 1993); United States .
St ephens, 964 F.2d 424, 435 (5th Gr. 1992); and United States v.
Bagl ey, 473 U. S. 667, 682 (1985). Although Beazl ey mai ntains here
that the district court reached the wong conclusion, he briefed
the claim primarily in a footnote and gives no basis for his
assertion of “intentional suppression”.

i
In a final attenpt to preclude procedural default, Beazley

suggests that the i neffectiveness of state process excused himfrom
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exhausting clains in state court. Gting 28 USC 8
2254(b) (1) (B)(ii) (exhaustion excused if “circunstances exist that
render such process ineffective to protect the rights of the
applicant”), he insists the district court erred in failing to
grant discovery and a hearing on the issue of ineffective process
and on clains presented for the first tinme in federal court.

In his brief to our court, Beazley clains neaningful post-
convi ction review was rendered i npossi ble by the Court of Crim nal
Appeal s’ giving Beazley's habeas counsel and his partner five
capital habeas cases each, briefs in all of which were due in six
months. |t is not clear that Beazley raised this ineffective state
process contention in district court, although he did naintain
i neffectiveness of habeas counsel was cause for his procedural
default. W wll assune arguendo that ineffectiveness of habeas
counsel m ght be construed as raising ineffective process, if the
i neffectiveness is structural, as Beazley alleges. But, to the
extent Beazley nowraises this claimfor the first tinme, we cannot
consider it. E. g., United States v. Sanuels, 59 F.3d 526, 529-30
(5th Gr. 1995) (“Short of a mscarriage of justice, we may not
consider an issue raised for the first tine on appeal of a section
2255 notion.” (enphasis added)); United States v. Smith, 915 F.2d
959, 964 (5th Gr. 1990) (per curiam (“If the defendant in habeas
proceedi ngs did not raise his clainms before the district court, we

do not consider them on appeal.” (enphasis added)).
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Because the district court did reach the question of
i neffectiveness of habeas counsel, we first address it. However,
we easily conclude that the district court properly dismssed, as
wthout nerit, any claim of ineffective assistance of habeas
counsel as “cause” for procedural default, citing Mckall v.
Angel one, 131 F.3d 442, 446 (4th Cr. 1997) (alleged ineffective
assi stance of counsel in petitioner’s first state habeas proceedi ng
did not constitute cause for failure previously to raise claim,
cert. denied, 522 U S 1100 (1998). In addition, to the extent
Beazl ey asserts his attorney rendered ineffective assistance
because t he st at e habeas systemprecl uded effective representation,
his claimis barred by 28 U.S.C. § 2254(i): “The ineffectiveness or
i nconpet ence of counsel during Federal or State collateral post-
conviction proceedings shall not be a ground for relief in a
proceedi ng arising under section 2254”. (Enphasis added.)

Moreover, as reflected in the bar raised by 8 2254(i), no
constitutional right to habeas counsel in state «collatera
proceedi ngs exists, so Beazley cannot claim a constitutional
violation. See Fairman v. Anderson, 188 F.3d 635, 643 (5th Cr
1999) (“[B]ecause appointnent of counsel on state habeas is not
constitutionally required, any error commtted by an attorney in
such a proceeding ‘cannot be constitutionally ineffective'”

(quoting Coleman, 501 U S. at 752) (enphasis added)).

46



Turning to the broader issue of ineffective state process, and
assum ng arguendo Beazley properly presented the claim to the
district court, “infirmties in state habeas proceedi ngs do not
constitute grounds for relief in federal court”. Trevino v.
Johnson, 168 F.3d 173, 180 (5th G r.) (enphasis added; interna
gquotation marks and citations omtted) (citing Fifth Crcuit and
other circuits), cert. denied, 527 U S. 1056 (1999); Vail .
Procunier, 747 F.2d 277, 277 (5th CGr. 1984).

Because Beazley has not nade a substantial showing of the
denial of a constitutional right, his request for a hearing on the
issue is noot. In any event, he has not even attenpted to show why
the claimis not barred by 28 U S.C. § 2254(e)(2), discussed bel ow,
for failure to develop the factual basis of the claimin state
court proceedi ngs.

2.

Beazl ey requests a COA for four of the clains addressed by
(exhausted in) the state court: ineffective assistance of counsel
for failure to object to victim character evidence; violation of
the Eighth and Fourteenth Anendnents by the jury instruction
regarding mtigating evidence; violation of the Sixth and
Fourteent h Anmendnents by exclusion of jurors for opposition to the
death penalty; and violation of the E ghth and Fourteenth

Amendnents by adm ssion of uncorroborated prior bad acts and
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unadj udi cat ed extraneous offenses during sentencing. As stated
earlier, we refuse to grant a COA for any of these clains.

Only one issue falls outside those discussed supra in part
I1.A (applying standard of review for 8§ 2254(d)(1)). As noted
earlier, Beazley asserts that the trial court’s exclusion of a
juror because of her opposition to the death penalty was, under 28
US C 8 2254(d)(2), an unreasonable determ nation of the facts.
However, the district court concluded that the vacillating-juror
findi ng was not unreasonabl e.

Beazley fails to refute the state court’s finding. For this
reason and those stated in part Il.A he has failed to “denonstrate
that reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong”. Slack, 120 S.
Ct. at 1604.

C.

Pursuant to (Mchael) WIllianms v. Taylor, 120 S. . 1479
(2000), Beazley seeks an evidentiary hearing on the inpartiality
vel non of two jurors, claimng his state habeas counsel made the
reasonable attenpt required by 28 U S.C. 8§ 2254(e)(2) to uncover
supporting facts. He maintains: juror Herbst knew the victim
John Luttig, but the prosecutor’s questioning intentionally avoided
revealing this; and juror Jenkins was racially biased. (The
request to certify the racial-bias issue was denied supra. And,

Beazl ey does not request a COA for the acquai ntance issue. |In any
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event, both clains are procedurally barred by the failure to raise
themin the state court.)

Section 2254(e)(2) precludes an evidentiary hearing in
district court “[i]f the applicant has failed to develop the
factual basis of a claimin State court proceedings,” unless the
applicant shows, inter alia:

(A) the claimrelies on —

(ii) a factual predicate that could not have
been previously discovered through the
exerci se of due diligence; and
(B) the facts underlying the claim would be
sufficient to establish by «clear and
convi nci ng evi dence t hat but for
constitutional error, no reasonable fact-
finder would have found the applicant guilty
of the underlying offense.

28 U.S.C. 8§ 2254(e)(2) (enphasis added).

The district court concluded that Beazley was not entitled to
an evidentiary hearing. In so ruling, it did not have the benefit
of the recent (Mchael) WIIlians decision. However, it did have
our decision in MDonald v. Johnson, 139 F. 3d 1056, 1059 (5th Cr
1998), which (Mchael) WIIlianms notes had earlier reached the sane
holding. 120 S. C. at 1488.

(Mchael) WIllianms concerned WIIlianms’ seeking evidentiary

hearings on three clains raised for the first tinme in his federal

habeas petition, including a claim |ike Beazley' s, that seating a
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juror who did not reveal possible sources of bias rendered his
trial unfair. 120 S. C. at 1486. Li ke Beazley, WIIlians
mai nt ai ned 8§ 2254(e)(2) did not apply because, through no fault of
his own, he was unaware of the underlying facts. ld. WIIlians
conceded that his case did not fall within the exception created by
§ 2254(e)(2)(B) (underlying facts woul d not “establish by clear and
convi nci ng evidence that but for constitutional error”, petitioner
woul d not have been found guilty). He asserted, instead, that he
did not even cone within the section’s first, preclusive condition
(opening cl ause): “failed to develop the factual basis of a
clainf. 1d. at 1487 (enphasis added). As in Beazley, state post-

conviction relief was unavailable, but the Suprenme Court found

cause for the default regarding juror bias. 1d. at 1494.
After discussing the nmeaning of the word “failed” in 8§
2254(e)(2)'s opening clause, the Court concluded: “Under the

openi ng cl ause of § 2254(e)(2), a failure to devel op the factual
basis of a claim is not established unless there is |ack of
diligence, or sone greater fault, attributable to the prisoner or
the prisoner’s counsel”. ld. at 1488 (enphasis added) (noting
agreenent with our court’s holding in McDonald, 139 F.3d at 1059).
The Court observed that the fault requirenent avoided creating
tension with § 2254(d):

| f the opening clause of § 2254(e)(2) covers a

request for an evidentiary hearing on a claim

whi ch was pursued with diligence but renmained

50



undeveloped in state court because, for
i nstance, the prosecution conceal ed the facts,
a prisoner lacking <clear and convincing
evi dence of innocence could be barred from a
hearing on the claimeven if he could satisfy
8§ 2254(d).

|d. at 1489 (enphasis added). The Court further explained:

Diligence for purposes of the opening clause
depends wupon whether the prisoner nade a

reasonabl e attenpt, in i ght of t he
information available at the tine, to
investigate and pursue clains in state
court.... Dligence will require in the usual

case that the prisoner, at a mninmum seek an
evidentiary hearing in state court in the
manner prescribed by state | aw.

|d. at 1490 (enphasi s added).

Regardi ng M chael WIllians’ Brady claim the Court found state
habeas counsel knew “details that should have al erted counsel to a
possible ... claini. ld. at 1491 (enphasis added). “Gven
know edge of the [facts and their] potential inportance, a diligent
attorney would have done nore. Counsel’s failure to investigate
these references in anything but a cursory manner triggers the
openi ng clause of 8§ 2254(e)(2).” I1d. at 1492 (enphasis added).

M chael WIllians also clained potential juror bias, as noted,
and prosecutorial m sconduct because a juror renmained sil ent about
her previous marriage to, and divorce from a key wtness, and
about the prosecutor’s representing her during that divorce

proceedi ng, and al so because the prosecutor did not reveal the

information. 1d. at 1492. The Suprene Court found no evidence in
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the trial record that would have put a reasonable attorney on
notice. 1d. at 1493. Counsel had requested funds to investigate
the jury because of suspicions about another juror, but the state
court denied the funding. 1d.

The Court found t he fundi ng-deni al understandable in the |Iight
of petitioner’s vague allegations, but found the vagueness was not
Wllians’ fault. Id. It stated: “W do not suggest the State has
an obligation to pay for investigation of as yet undevel oped
clains; but if the prisoner has made a reasonable effort to
di scover the clains to comrence or continue state proceedings, 8§
2254(e)(2) wll not bar hi mfromdevel oping themin federal court”.
ld. at 1494 (enphasi s added).

Beazl ey asserts that his state habeas counsel nmde a
“reasonabl e attenpt” to devel op the clainms of juror racial bias and
juror acquaintance wth John Luttig. State habeas counsel
requested funds to investigate juror and prosecutorial m sconduct;
funds were granted; and the investigator contacted the two jurors
whose bi as Beazl ey now asserts — Jenkins (all eged racial bias), and
Her bst (all eged acquai ntance with John Luttig). Beazl ey states
t hat, al though Herbst reveal ed nothing to the investigator, a basis
for the claim against Jenkins was established. Beazl ey’ s state
habeas attorney sought an extension of tinme to file his petition

(the request did not specifically nention the racial-bias claim;
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an extension was denied; and, in Beazley's state habeas petition,
he failed to raise either claim

We easily dispose of the racial-bias clainm Beazley admts his
state habeas counsel was aware of a basis for it. Just as counsel
to Mchael WIllianms failed to raise a claim about which he had
factual know edge, Beazley’'s counsel knew of the possible racial
bias and failed to raise the issue in state court. This failure
does not evidence the requisite diligence necessary to avoid the
bar i nposed by 8§ 2254(e)(2)’s opening cl ause.

Regarding Herbst’s alleged acquaintance with John Luttig,
Her bst testified at voir dire that she worked for Robert and Lester
Henry. Beazley’'s federal habeas counsel discovered Robert Henry
had a business relationship with John Luttig, as incorporators of
a corporation, and Henry' s son was a trustee for a portion of John
Luttig’s property. Beazley suggests the prosecutor attenpted to
hi de Herbst’s acquai ntance with John Luttig because he did not ask
if she knew him However, not only did the prosecutor not ask this
question, defense counsel failed to do so as well. Furthernore,
when asked by defense counsel if anything else cane to m nd that
Her bst m ght need to tell one of the parties if they had not asked
the right questions, Herbst answered “no”; and, when asked if she
could be a fair and inpartial juror, she answered “yes”.

Beazl ey asserts: “The evidence suggests a great |ikelihood

that Herbst personally knew [John] Luttig”. This is speculation.
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Therefore, we find it difficult to “fault” state habeas counsel for
not pursuing the claimfurther, after the investigator contacted
Her bst post-trial (as discussed supra).

However, Beazley's “[c]urrent counsel [clains he] found the
information by searching Secretary of State records on Lexis to
ascertai n whet her there were any busi ness rel ati onshi ps between t he
victim and jurors that had been undiscl osed”. This avenue of
research, or a simlar one, was presunably available to state
habeas counsel. Mor eover, Beazl ey has uncovered no evidence of
actual acquai ntance between Herbst and John Luttig — he relies
sol ely on the business rel ationships evinced in the state records.

In (Mchael) WIllianms, for the juror-bias issue the Court
found fell outside 8 2254(e)(2)’s opening clause, and for which,
therefore, an evidentiary hearing was not barred in federal court,
the juror and prosecutor both admtted to knowi ng that the juror’s
former husband woul d be testifying; but both thought they were no
| onger “related” after the divorce. 1d. at 1492-93. Regarding the
prosecutor’s representation of the juror in the divorce proceedi ng,
the juror stated in an affidavit that, because the divorce was
uncontested, she did not think he had “represented” either party;
and the prosecutor stated in his affidavit that he had forgotten
it. |d.

In contrast, Beazley’'s federal habeas counsel has produced no

simlar evidence or affidavits that “coul d suggest to the finder of
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fact an unwillingness to be forthcomng” or “failure to divulge
material information in response to [a] question [that] was
m sl eading as a matter of fact”. |d. at 1493. Therefore, we find
no abuse of discretion in the denial of an evidentiary hearing.
See McDonal d, 139 F.3d at 1059 (“Denials of an evidentiary hearing
are reviewed for abuse of discretion”).
L1l

For the foregoing reasons, for the issue for which the
district court granted a COA, we AFFIRM based on our concl usion
that the denial of habeas relief was proper under the standard of
revi ew subsequently articulated in Wllianms; and, a COA is DEN ED
for each issue for which one is requested from our court.

Therefore, the judgnent denying habeas relief is AFFI RVED
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