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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41443

FRANK E. COGHLAN, I11, on behalf of thenselves and all other
simlarly situated persons; JOANNA L. COGHLAN, on behal f of
thensel ves and all other simlarly situated persons,

Pl aintiffs-Appellants,

ver sus

VELLCRAFT MARI NE CORPORATI ON; GENVAR | NDUSTRI ES
I NC.; GENVAR HOLDI NGS, | NC.; AQUASPORT MARI NE CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

January 26, 2001
Before JOLLY, JONES, and SMTH, G rcuit Judges.
EDITH H JONES, G rcuit Judge:

The Coghl ans, dissatisfied boat purchasers, appeal from
the district court’s sua sponte dism ssal of their case for failure
to state a claim Because they have stated several legally
cogni zabl e clainms upon which relief m ght be granted, we reverse

and remand in part, and affirmin part.



BACKGROUND

In May 1998, the Coghl ans, residents of Texas, purchased
an Agquasport 205, a type of recreational fishing boat manufactured
by Wellcraft Marine Corporation. Wellcraft is a Delaware
corporation with its principal place of business in Florida. The
boat cost about $28,000. The Coghl ans’ purchase was notivated, at
least in part, by Wellcraft’s marketing canpaign for this |ine of
boat s, whi ch enphasi zed the advantages of all-fibergl ass
construction. In addition to rot-resistance and durability, it is
general |y believed anong mariners that all-fiberglass boats tend to
hold their value better than their wood-fiberglass hybrid
counterparts.

The Coghlans assert that they relied on Wllcraft’s
representations that the Aquasport 205 was nade entirely of
fiberglass. A few nonths after the purchase, they discovered that
t he deck of the Aquasport 205 is actually conposed of 1.5 i nches of
pl ywood encased entirely within fiberglass. D sappointed by this
revel ation, the Coghlans filed suit against Wllcraft, seeking
class certification on behalf of all simlarly situated Aguasport
owners.

The Coghlans’ suit alleged a claim against Wllcraft
under the Magnuson-Mss Warranty Act (MWW, 15 U S. C. 88 2301-
2312, for breach of the inplied statutory warranty of fitness for
a particular purpose. They also pled state law clains for fraud,
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negligent m srepresentation, breach of contract, deceptive trade
practices, unjust enrichnment and civil conspiracy. In response to
this laundry |ist of accusations, Wellcraft filed alimted notion
to dismss pursuant to Federal Rule of G vil Procedure 12(b)(6),
seeki ng di sm ssal on the pl eadi ngs of the MWA and civil conspiracy
cl ai ms.

The district court independently analyzed the pl eadi ngs
and concluded that the Coghlans had failed to allege any real
damages, a required elenent for each of their causes of action
The court went well beyond the scope of the 12(b)(6) notion before
it and sua sponte ordered all the Coghlans’ clainms dismssed
pending a satisfactory attenpt to re-plead.

The Coghl ans attenpted i n an anended pl eading to cure the
deficiencies identified by the district court, but the court again
concluded that the Coghlans had failed to assert the requisite
“pal pable injury.” The court denied leave to file the anended
conplaint and reiterated its order dismssing all clains. The
Coghl ans tinely appeal ed.

DI SCUSSI ON

The question whether the Coghl ans all eged facts stating

a justiciable controversy is a matter of |aw, reviewed de novo.

See Sout hwest Livestock and Trucking Co. v. Ranpbn, 169 F.3d 317

(5th Cr. 1999); Treaty Pines Invs. v. Conmi ssioner of Interna




Revenue, 967 F.2d 206, 210 (5th Cir. 1992).! Wile the tria
court’s denial of the notion to anmend is reviewed for abuse of
discretion by this court, the discretion of the district court is
limted by Fed. R Gv. P. 15(a), which provides that “leave [to
anend] shall be freely given when justice sorequires.”. Lowery v.

Texas A&M Univ. System 117 F.3d 242, 245-46 (5th Cr. 1977). It

contravenes the |iberal pleading presunption of Rule 15(a) and
constitutes an abuse of discretion for a district court to deny a

tinmely notion to anmend where the underlying facts or circunstances

relied upon by a plaintiff nay be a proper subject of relief. 1d.
at 245. A court may not dismss on the pleadings if the
al l egations support relief on any possible theory. Cnel wv.

Conni ck, 15 F.3d 1338, 1341 (5th Cr. 1994).

The district court did not consider whether Texas or
Florida law, the only two arguable candidates, governs the
Coghl ans’ various state clains; it dismssed after review ng
precedents borrowed froma variety of circuits and jurisdictions.
On appeal, the Coghlans rely on Florida law, neglecting to

denonstrate why it applies.? But regardl ess whether Texas or

1 The Coghl ans have not appeal ed the disnissal of their Magnuson- Moss

Warranty Act claimor their civil conspiracy claim W do not consider these
cl ai ns. See United States v. Bigler, 817 F.2d 1139, 1140 (5th Gr. 1987);
Zuccarello v. Exxon Corp., 756 F.2d 402, 407-08 (5th Gr. 1985).

2 State | aw governs these clains. Wen deciding matters of state | aw,

a federal court nust apply the choice-of-lawrules of the state inwhichit sits.
See Klaxon v. Stentor Elec. Mg. Co., 313 U S. 487, 496 (1941); De Aguilar v.
Boeing Co., 47 F.3d 1404, 1413 (5th Cr. 1995). Texas state courts use a choi ce-
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Florida law is applied, the Appellants nmanaged to plead severa
| egal Iy cogni zabl e cl ai nrs whi ch shoul d not have been di sm ssed on
t he pl eadi ngs al one.

The only damage sought by the Coghlans is the benefit of
their bargain wwth Wellcraft, or the difference in value between
what they were promised, an all fiberglass boat, and what they
recei ved, a hybrid wood-fiberglass boat. Along with the “out of
pocket” damages fornmul a, which neasures the difference between what
the plaintiff paid in consideration and what he actually received,
“benefit of the bargain” is a standard nethod for neasuring damages
in fraudulent representation and certain contract cases. The
benefit of the bargain neasure of damages is neither novel nor
exotic.?3 A sinple exanple proffered by the Coghlans at oral
argunent nekes the comon-sense nature of benefit of the bargain
damages clear: if a man buys what is represented to himas an 18k
gold ring, but |ater discovers that thering is nerely 10k gold, he
isentitledtothe difference in val ue between the 18k ring that he

bargai ned for and the 10k ring that he received.

of -law fornul a borrowed from section 6 and 145 of the Restatenent (Second) of
Conflict of Laws, and will apply the law of the state with the nost significant
relationship to a particular substantive issue. See Duncan v. Cessna Aircraft
Co., 665 S.W2d 414, 421 (Tex. 1984). Because the district court did not reach
this issue, we do not address it. Spence v. G ock, 227 F.3d 308, 311-12 (5th
Cir. 2000).

8 For a discussion of “benefit of the bargain danages” vis-a-vis “out

of pocket damage” see Comment Note--“Qut of Pocket” or “Benefit of the Bargain”
as Proper Rul e of Danmages for Fraudul ent Representation I nduci ng Contract for the
Transfer of Property, 13 A L.R 875 (1967).
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Wellcraft and the district court msperceived the
Coghl ans’ burden at the pleadings stage. Wether the Appellants
may ultimately succeed in proving benefit of the bargain damges is
a test that awaits discovery. | f, however, such danages are
theoretically available for the causes of action they have pled,
di sm ssal on the pleadings was prenmature.

As the Coghlans contend, Texas and Florida permt
recovery of benefit of the bargain danages in certain contexts.

See Fornpbsa Plastics Corp. v. Presidio Engi neers and Contractors,

960 S.W2d 41, 49-50 (Tex. 1997) (recogni zing the “benefit of the
bargai n” neasure of damages as renedy for common law fraud in

Texas); Bankston N ssan v. WAlters, 754 S.W2d 127, 128 (Tex. 1988)

(successful Deceptive Trade Practices Act plaintiffs may elect to
recei ve either out-of-pocket damages or benefit of the bargain

damages); Leyendecker v. Wchter, 683 S.W2d 369, 373 (Tex. 1985)

(Texas DTPA permts recovery of benefit of the bargain damages);

DuPuis v. 79th St. Hotel, 231 So.2d 532, 536 (Fla. 3rd DCA 1970)

(Florida courts have adopted both the “out of pocket” and “benefit
of the bargain” rules in fraud cases and choose between them as

circunstances require to do substantial justice); Martin v. Brown,

566 So.2d 890, 891 (Fla. 4th DCA 1990) (applying “benefit of the
bargain” formula in a fraudulent representation case); Ft.

Lauderdale Lincoln Mercury v. Corgnati, 715 So.2d 311, 314




(awar di ng benefit of the bargain-type danmages for di m ni shed val ue
under the Florida Deceptive and Unfair Trade Practices Act); G eqd

v. U S Industries, 887 F.2d 1462, 1466 (11th Gr. 1989) (revi ew ng

the use of benefit of the bargain damages in Florida fraud
actions). Qur task is to evaluate each of the Coghlans’ state | aw
clains for the availability of benefit of the bargain relief.

1) Fraud-- Texas and Florida both followthe “flexibility
theory” in fraud actions, which permts a trial court to instruct
the jury under either the out-of-pocket rule or the benefit of the
bargain rule, whichever will nore fully conpensate the defrauded

party. Martha A Cottfried, Inc. v. Amster, 511 So.2d 595, 599

(Fla. 4th DCA 1985); Fornpbsa, 960 S.W2d at 48; Arthur Andersen &

Co. v. Perry Equip. Corp., 945 S . W2d 812, 817 (Tex. 1997).

Therefore, regardl ess whether Texas or Florida lawis applied, it
was i nproper to dism ss the Coghlans’ fraud clai mon t he pl eadi ngs;
a fraud claim seeking benefit of the bargain damages is legally
cogni zabl e in both Texas and Fl ori da.

2) Deceptive Trade Practices--The Coghl ans al so seek the
benefit of their bargain under the consunmer protection statutes of
Texas or Florida. A successful Texas Deceptive Trade Practices Act
(DTPA) plaintiff may recover under either the out-of-pocket rule or

the benefit of the bargain rule. Leyendecker v. Wechter, 683

S.W2d 369,373 (Tex. 1985); Blackstone v. Dudley, 12 S.W3d 131,




135 (Tex. App. 1999). The rule wll be applied that affords a

vi ctorious Texas DTPA plaintiff the larger sum Leyendecker, 683

S.W2d at 373.
Simlarly, Florida s Deceptive and Unfair Trade Practices
Act (DUPTA) has been interpreted to allowvictins of deceptive acts

to recover the di mni shed val ue of their purchases. Ft. Lauderdale

Li ncoln Mercury, 715 So.2d at 313; Uling v. Helns Exterm nators,

468 So. 2d 451, 453 (Fla. 4th DCA 1985). The neasure of damages in
Fl ori da DUTPA cases has been determned to be “the difference in
the market value of the product or service in the condition in
which it was delivered and its nmarket value in the condition in
which it should have been delivered according to the contract of

the parties.” Rollins, Inc. v. Heller, 454 So.2d 580, 585 (Fla.

3rd DCA 1984) (quoting from a Texas case, Raye v. Fred Qakley

Motors, Inc., 646 S.W2d 288, 290 (Tex. App. 1983)). Wile the
Fl ori da DUTPA cases do not use the phrase “benefit of the bargain”
i n describing this damages fornula, the two are cl early synonynous:
t he val ue of the product as prom sed m nus the val ue of the product
delivered. Thus Texas’'s DTPA and Florida's DUTPA both recognize
the I egal cognizability of benefit of the bargain damages.

3) Breach of Contract-- Benefit of the bargain damages
are the very essence of a breach of contract action and are

recover abl e under both Texas and Florida contract | aw. An award of



damages for breach of contract is supposed to place the injured
party as nearly as possible in the position that he would have
occupi ed had the defaulting party perforned the contract. Stewart

v. Bassey, 245 S.W2d 484, 486 (Tex. 1952); Rector v. larson's

Marine, Inc., 479 So.2d 783, 785 (Fla. 2nd DCA 1985). The Coghl ans

assert that they were contractually entitled to an all-fibergl ass
boat but Wellcraft breached by delivering a wood-fi bergl ass hybri d.
The Coghl ans’ al | eged expectancy or benefit of the bargain is thus
the difference in value between the boat which they claimthey
contracted for and the boat that was actually delivered to them
In Florida, the non-breaching party to a contract is
entitled to “insist upon the benefit of his bargain, and seek the
damages that would place himin the position he woul d have been in

had the contract been conpletely perfornmed.” MCray v. Mirray, 423

So.2d 559, 561 (Fla. 2nd DCA 1982); see also National Education

Centers v. Kirkland, 635 So.2d 33, 33 (Fla. 4th DCA 1994).

Simlarly, under Texas contract |aw “[e]xpectancy
damages, simlar to benefit-of-the-bargain recoveries, award
damages for the reasonably expected value of the contract.” Hart
v. ©More, 952 S.W2d 90, 97 (Tex. App. 1997). Benefit of the
bargai n-type damages place the injured party in as nearly as

possi bl e the position that he woul d have occupied if the contract



had been properly perforned. Cook v. Rowhani an, 774 S. W 2d 679, 686

(Tex. App. 1989).

4) Unjust Enrichnment-- The district court properly
di sm ssed the Coghl ans’ unjust enrichnment claim |n Texas, unjust
enrichnment is based on quasi-contract and is unavail able when a
val i d, express contract governi ng the subject matter of the dispute

exi sts. Wodard v. Southwest States, Inc., 384 S . W2d 674, 675

(Tex. 1964); Burlington Northern Railroad Co. v. Southwestern

Electric Power Co., 925 S . W2d 92, 97 (Tex. App. 1996). Unjust

enrichnment is an equitable renmedy in Florida as well, used to strip
ill-begotten, non-contractual benefits from a defendant. NGI.

Travel Associates v. Celebrity Cruises, Inc.,764 So.2d 672, 675

(Fla. 3rd DCA 2000); People’s Nat’'|l Bank of Commerce v. First Union

Nat’'|l Bank of Florida, 667 So.2d 876 (Fla. 3rd DCA 1996). An

express contract governed t he Coghl ans’ purchase of their boat, and
no inplied or quasi-contract wll be found where an express
contract exists.

5) Negligent M srepresentation-- Texas courts have held
that benefit of the bargain damages are not recoverable in a claim

for negligent msrepresentation. D.S. A, Inc. v. Hllsboro |Indep.

Sch. Dist., 973 S.W2d 662, 663 (Tex. 1998). In Texas negligent

m srepresentation actions the plaintiff can recover only the anount
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necessary to conpensate for direct pecuniary |oss. Metropolitan

Life Insurance Co. v. Haney, 987 S.W2d 236, 246 (Tex. App. 1999).

Florida has been less explicit inits treatnment of this
i ssue. However, it appears that Florida courts do allow the
recovery of benefit of the bargain damages in negligent

m srepresentation actions. See PK Ventures, Inc. v. Raynond Janes

& Associates, Inc., 690 So.2d 1296 (Fla. 1997) (hol ding that “fraud

inthe inducenent is an i ndependent tort not barred by the econom c

loss rule); Wssal v. Payne, 682 So.2d 678 (Fla. 1st DCA

1996) (economc loss rule does not bar tort action based on
fraudul ent or negligent m srepresentations).

Because the district court did not reach the choice of
|l aw issue and because it appears that the Coghlans’ negligent
m srepresentation claimis legally cognizable in Florida, we nust
reverse the district court’s dism ssal of this claimand remand it
as wel | .

In sunmary, we affirmthe district court’s dism ssal of
t he Coghl ans’ unjust enrichnent claimon the pl eadi ngs, but reverse
and remand on the dism ssal of the clains for breach of contract,
fraudul ent m srepresentation, negligent msrepresentation and
deceptive trade practices (DTPA/ DUTPA). Wiile we share the

district court’s inplicit concern over the rise of “no-injury”
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product liability law suits® the district court acted prematurely
in dismssing this case sua sponte on the pleadings: the
determ nation that there has been no injury in this case nust be an
evidentiary one, since the relevant state jurisdictions recognize
benefit of the bargain damages for the clains that the Coghl ans
al | ege.

A final word is in order about federal court
jurisdiction. Onremand, the district court may refuse to exercise
suppl enental jurisdiction over the Coghlans’ state |awclains. See
28 U S.C. 8§ 1367(c). The only federal claim over which the
district court had original jurisdiction, the MWWA action for
breach of warranty, was dism ssed. Adistrict court may decline to
exerci se supplenental jurisdiction over state |law clains in such

ci rcunst ances. Because the Coghl ans’ boat cost only $28,000, it

4 The key distinction between this case and a “no-injury” product

liability suit is that the Coghlans’ clainms are rooted in basic contract |aw
rather than the | aw of product liability: the Coghl ans assert they were prom sed
one thing but were given a different, |ess valuable thing. The core allegation
in ano-injury product liability class action is essentially the same as in a
traditional products liability case: the defendant produced or sold a defective
product and/or failed to warn of the product’s dangers. The wongful act in a
no-injury products suit is thus the placing of a dangerous/defective product in

the stream of commerce. In contrast, the wongful act alleged by the Coghl ans
isWllcraft's failure to uphold its end of their bargain and to deliver what was
prom sed. The striking feature of a typical no-injury class is that the

plaintiffs have either not yet experienced a nal function because of the all eged
def ect or have experienced a mal functi on but not been harmed by it. Therefore,
the plaintiffs in a no-injury products liability case have not suffered any
physi cal harm or out-of-pocket econonmic |oss. Here, the danmages sought by the
Coghl ans are not rooted in the all eged defect of the product as such, but in the
fact that they did not receive the benefit of their bargain. It is worth noting
that the no-injury approach to product litigation has been rejected in severa
recent decisions. See, e.g. Briehl v. General Mtors Corp. 172 F.3d 623 (8th
Cr. 1999); Ford Mtor Co. v. Rice, 726 So.2d 626 (Al a. 1998).
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seens unlikely that the diversity jurisdictionthreshold of $75, 000
can be net. The fact that the Coghlans’ suit is an as-yet
uncertified class action does not alter diversity analysis, since
at | east one nenber of the plaintiff class nust assert a claimin
excess of the ampunt in controversy requirenent.® See Snyder V.
Harris, 394 U S. 332 (1969). See also 7A Charles Alan Wight &

Arthur R MIller, Federal Practice and Proceedure 8 1756 (2d ed.

1986) .

Because the district court acted prematurely in
dismssing the Coghlans’ breach  of contract, f raudul ent
m srepresentation, negligent msrepresentati on, and deceptive trade
practices clainms on the pleadings, we reverse and renmand on those
cl ai ns. We affirmthe district court’s dismssal of the unjust
enrichnment claim

AFFIRVED in part, REVERSED in part.

5 This court’s decisionin |Inre Abbott Laboratories, 51 F.3d 524 (5th
Cr. 1995), holding that an award of attorney's fees in a class action was
attributable to the nanmed plaintiffs, rather than to the class as a whole, thus
allowing the conbination of the class attorney’s fees and the clains of naned
plaintiffs to satisfy the anobunt in controversy requirenent, is peculiar to a
Loui si ana statute and has no application here. The standard approach to awards
of attorney’'s fees in a class action context is to distribute thempro rata to
all class nmenbers, both named and unnaned. Goldberg v. CPClnternational, Inc.,
678 F.2d 1365 (9th Cir. 1982). Under Texas law, attorney’s fees should not be
attributed to the named class representative for jurisdictional purposes.
Gooding v. Allstate Insurance Co., 2000 W. 626856 (N.D. Tex. 2000); Johnson v.
Direct TV, 63 F. Supp.2d 768, 770 (S.D. Tex. 1999); Quebe v. Ford Mbtor Co., 908
F. Supp. 446, 449-50 (WD. Tex. 1995). Simliarly, Florida |aw demands that
punitive danages and attorneys’ fees be divided equally anong all cl ass nenebers,
rather than aggregrated to allow a single naned plaintiff to reach the anount in
controversy threshold. Morrison v. Allstate Indemity Co., 228 F.3d 1255 (11th
Cr. 2000); Cohen v. Ofice Depot Inc., 204 F.3d 1069 (11th Cr. 2000).

13



