UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-50204

JOSE G LARA, E. J. LOZANO, ALFREDO JUAREZ, G TI M HERVEY, EARL L.
HARBECK, VOLAR CENTER FOR | NDEPENDENT LI VI NG LU S ENRI QUE CHEW
DESERT ADAPT, MYRA MURI LLO, MARGARI TA LI GHTBOURNE- HARBECK,

Pl ai ntiffs-Appellees,
VERSUS

Cl NEMARK USA, [ NC. ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

April 6, 2000
Before POLI TZ, GARWOOD, and DAVIS, G rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Def endant - Appel | ant G nemark USA, I nc. chall enges the district
court’s determnations that the Anericans wth Disabilities Act
(“ADA") requires “stadiumstyle” movie theaters to offer
wheel chai r - bound patrons | i nes of sight conparable to those enjoyed

by the general public and that Cnemark’s theaters failed to
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provide such sight lines.?! For the reasons that follow, we hold
t hat al t hough the ADA does i npose such a requirenent, the district
court erred in concluding that Cnemark failed to neet its
obligations under the Act. Accordingly, we reverse the judgnent of

the district court.

l.

Cinemark owns and operates “Tinseltown,” a twenty-screen
theater conplex located in El Paso, Texas. Al twenty of the
i ndi vidual theaters in the conplex provide “stadi umstyle” seating.
Stadi um styl e theaters roughly enul ate the seati ng configuration of
a typical sports stadium providing stepped-seating that rises at
a slope of well over five percent. This elevated seating
configuration elimnates the |line-of-sight problens that typically
occur, for exanple, when a tall individual sits in front of a
shorter individual.

Ti nsel town provides wheel-chair accessible seating in its
theaters, but not as a part of the stadiumseating configuration.
Because stadiumseating requires a steep grade, which is virtually
i naccessible to wheelchairs, Tinseltown placed its wheelchair
seating on a flat portion of each theater, |ocated near the front

of the seating area. The wheel chair seating placenents are

! CGnemark also argues that the district court abused its
di scretion by denying G nemark’s notions to conpel the depositions
of DQJ officials, by failing to strike Plaintiffs experts, by
permtting certain evidence into the record, and by ordering
burdensone renedial relief. Because we conclude that the district
court erred in interpreting the ADA, we need not address these
i ssues.
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surrounded on all sides by general public seating, which, according
to Tinseltown, is used even when other seating is avail able.

In constructing the Tinseltown theaters, C nemark submtted
the architectural plans to the Texas Departnent of Licensing and
Regul ation (“TDLR’) and the Gty of El Paso. The city inspectors
reviewed the design plans, including wheelchair placenents, and
granted the theater conditional approval to go ahead with the
plans. The city submtted this conditional approval to the TDLR
Ci nemark conpl eted construction of the theater in Septenber 1997,
and the city and state inspected the conpleted facilities. The
city and state inspectors approved the theaters’ seating
configurations, including the wheel chair placenents.

Shortly after Tinseltown opened, a group of disabled
i ndi viduals and two advocacy groups (“Plaintiffs”) brought suit,
al l egi ng that eighteen of Tinseltown’ s twenty theaters violated the
ADA. Plaintiffs alleged that in these theaters, G nemark | ocated
t he wheel chair accessible areas too near the screen and too far
bel ow screen-level to provide wheel chair-bound noviegoers wth
confortable viewing. They contend that while Tinseltown’ s stadium
seating affords non-di sabl ed patrons inproved |ines of sight, the
theaters rel egate wheel chair-users toinferior seating areas, where
t hey nust unconfortably crane their necks to watch novies.

Both parties filed notions for summary judgnent and the
district court entered judgnent for the Plaintiffs. The court
found that “a person seated in the ‘wheelchair row has to lift his

or her eyes and/or crane his or her neck at a very unconfortable
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angle in order to view the feature on the notion picture screen.”
Therefore, the court concl uded that “the wheel chair-bound patronis
denied the full and equal enjoynent of the novie going experience
in these theaters.”

Subsequently, the district court held two renedy hearings.
After considering testinmony and argunent, the district court
entered an “Order Awar di ng Damages and Granting I njunctive Relief.”
The order required Cnemark to nodify eighteen of its theaters by
movi ng t he wheel chair seating | ocation further back fromthe screen
and higher off the floor, and by lowering the screen by
approxi mately one foot. The court also granted attorneys fees to
each of the plaintiffs and $100 in damages to each of the
i ndi vi dual wheel chair-bound plaintiffs.

C nemark’s principal argunent on appeal is that the district
court incorrectly interpreted and applied the ADA and the ADA
Cui del i nes pronul gated pursuant to the Act. W now turn to those
argunents.

1.

We review the district court’s interpretation of the statute

de novo. See Wodfield v. Bowran, 193 F.3d 354, 358 (5'" Cir.
1999) .

Title Ill of the ADA provides that: “No individual shall be
di scrim nated against on the basis of disability in the full and
equal enjoynent of the goods, services, facilities, privileges,
advant ages, or accomodati ons of any place of public acconmopdati on

by any person who owns . . . or operates a place of public

I~



accomodation.” 42 U.S.C. § 12182(a). Congress delegated to the
Departnent of Justice the responsibility for issuing regulationsin
order to enforce this mandate. 42 U.S.C. § 12186(b). Accordingly,
the DQJ, in conjunction with the Architectural and Transportation
Barriers Conpl i ance Boar d (“Access Board”), i ssued ADA
Accessability Guidelines (“ADAAG).? At the center of this
litigation is Section 4.33.3 of the ADAAG which provides that in
assenbl y areas:

Wheel chairs shall be an integral part of any fixed
seating plan and shall be provided so as to provide
peopl e with physical disabilities a choice of adm ssion
prices and | i nes of sight conparable to those for nenbers
of the general public. They shall adjoin an accessible
route that also serves as neans of egress in case of
energency. At |east one conpanion fixed seat shall be
provi ded next to each wheel chair seating area. Wen the
seating capacity exceeds 300, wheel chair spaces shall be
provided in nore than one |ocation. Readily renovable
seats may be installed in wheelchair spaces when the
spaces are not required to accomobdat e wheel chair users.

EXCEPTI ON: Accessi bl e view ng positions nmay be clustered
for bleachers, balconies, and other areas having sight
lines that require slopes of greater than 5 percent.
Equi val ent accessi bl e viewi ng positions may be | ocat ed on
| evel s havi ng accessi bl e egress.
ADAAG 28 C.F.R pt. 36, App. A at 4.33.3 (1999).
The district court held that G nemark viol ated section 4.33.3

because its Tinseltown theaters failed to provide wheel chair-bound

2 The Departnment of Justice did not draft the |anguage in the
ADAAG. Rat her, Congress has charged the Access Board wth
“establish[ing] and nmaintainf[ing] m ni mum  gui del i nes and
requi renents for the standards i ssued pursuant to” Title Ill of the
Act. 29 U.S.C. §8 792(b). The DQJ adopted these standards in toto
pursuant to Congress’s insistence that the DQJ’'s regul ati ons be
“consistent with the m ni mumgui delines and requirenents i ssued by”
the Board. See 42 U S.C. § 12186(c).
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patrons with “lines of sight conparable to those for nenbers of the
general public.” The court noted that while the general public
could choose to sit in any row, Tinseltown confined wheel chair-
bound patrons to an area with an “average viewing angle . . . [of]
above thirty-five degrees, which the Plaintiff’s expert w tness has
properly described as ‘well into the disconfort zone.'”

C nemark argues both that section 4.33.3 does not apply toits
theaters and, alternatively, that it provi des wheelchair-users with
conparabl e |ines of sight.

A

Cinemark first argues that the “lines of sight conparable”
provision of section 4.33.3 only applies to theaters with a
capacity of over 300 seats. C nemark posits that section 4.33.3,
when read as a whole, requires only that theaters with over 300
seats provide handi capped patrons with “the choice of adm ssion
prices and lines of sight conparable to” to those enjoyed by the
general public. Enphasi zing the phrase “choice of,” G nemark
argues that section 4.33.3 sinply inposes a di spersal requirenent,
requiring larger auditoria to provide wheelchair-users with a
variety of admssion prices and viewi ng | ocations. Ci nenmar k
explains that the DQJ’ s goal of dispersal could not be acconplished
by sinply requiring a “choice of adm ssions prices,” because nmany
| arge auditoria, such as college sports venues, charge a single
adm ssion price even for different viewi ng |ocations. Ci nenmar k
concl udes that because the regulation explicitly permts theaters

W th seating capacities under 300 to provi de wheel chair seating in
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a single area, its theaters are exenpt from di spersal, and hence,
the entire regul ation.?
In interpreting a statute or regulation, we first look to the

statute or regulation’s plain |anguage. See United States V.

Raymer, 876 F.2d 383, 389 (5'" CGr. 1989). Mor eover, we nust
consider the regulation as a whole, wth the assunption that the
Departnent intended each of the regulation’s terns to convey

meaning. United States v. Bailey, 516 U S. 143, 145 (1995). Based

on such a reading of the regulation, we cannot agree that the
“I'it nes of sight | anguage” demands not hi ng nore than nere di spersal.

First, the “lines of sight” language is entirely divorced from
the dispersal requirenent. The provision requiring nultiple
seating locations cones at the end of the regulation and does not
in any way nodify the earlier requirenents.

Second, the phrase “choice of” nodifies only *“adm ssions
prices” and not “lines of sight.” Indeed, the DQJ has consistently

treated “conparable choice of adm ssion prices” and “conparable

lines of sight” as two separate requirenents. See, e.qg., ADAAG 28
CFR pt. 36, App. B at 650 (1999)(“the final rule adds . . . a
requi renent that . . . wheelchair seating provide |ines of sight

3 Cnemark also invokes Section 4.33.3's exenption for

“bl eachers, balconies, and other areas having sight lines that
require slopes of greater than 5 percent.” ADAAG § 4. 33. 3. I n
these areas, “equivalent accessible viewing positions nay be

| ocated on | evels having accessi ble egress” and nay be cl ustered.
Id. G nemark notes that its stadiumstyle seating requires a slope
well in excess of five percent and argues that it is therefore
exenpt from section 4.33.3. The 5 percent slope exenption,
however, permts only the clustering of seats. |t does not permt
Cinemark to avoid section 4.33.3's conparable line of sight
requi renment.
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and choi ce of adm ssion prices conparable to those for the general
public”); 1994 DQJ Techni cal Assistance Manual (“TAM) Supp. 8 I11-
7.5180 (In addition to requiring . . . dispersion of wheelchair
| ocati ons, ADAAG requires that wheelchair | ocations provide people
wth disabilities lines of sight conparable to those for nenbers
of the general public.”). Regardl ess of whether the DQJ' s
interpretation demands deference, these statenents denonstrate
that, since the inception of section 4.33.3, the Departnent has
consistently treated “choice of adm ssions prices” and “lines of

sight” as two separate requirenents. Cf. Paralyzed Veterans of

Anerica v. D.C. Arena, L.P., 117 F.3d 579, 588 (D.C. Cr. 1997)

(holding that the Departnent’s TAMis entitled to deference).

Third, G nemark’s interpretation effectively reads out the
openi ng clause of the “lines of sight” portion of section 4.33.3,
whi ch expl ains that “wheelchairs shall be an integral part of any

fi xed seating plan and shall be provided as to provi de people with

physical disabilities with a choice of . . . lines of sight
conparabl e to those for nenbers of the general public.” (enphasis
added) .

Finally, by applying section 4.33.3 only in instances where
seating capacity exceeds 300, Cnemark would permt smaller
theaters to avoid all of the placenent requirenents of the section
including its demand that wheel chair seating “adjoin an accessible
route that al so serves as a neans of egress in case of energency.”

Such an interpretation would contravene the very purpose of the
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regul ation and of the ADA. Accordingly, we conclude that section
4. 33. 3 i nposes two i ndependent requirenents: (1) that theaters with
over three-hundred seats provi de wheel chair spaces in nore than one
| ocation, and (2) that smaller facilities provide people wth
physical disabilities with lines of sight and choice of ticket
prices conparable to those enjoyed by the general public. Accord

Paral yzed Veterans of Anerica, 117 F.3d at 583 (holding that |ines

of sight requirenent is independent of dispersal requirenent).
B

C nemar k next contends that its theaters do afford wheel chair-
bound noviegoers wth “lines of sight conparable to those for
menbers of the general public.” According to G nemark, the
wheel chair areas are “conparabl e” because they are |ocated in the
m dst of general seating and do not suffer from any obstructions.

The text of section 4.33.3 provides little guidance as to
whet her theaters nust provide wheel chair-bound noviegoers wth
conparabl e view ng angles or sinply unobstructed |ines of sight.
And al though a nunber of courts have considered whether section
4.33.3 requires auditoria to provide wheelchair seating areas with
lines of sight that are unobstructed by standing spectators, no
court has considered whether theaters nust provide those seating
areas wWth “viewing angles” that are as confortable as those

enj oyed by the general public. See, e.qg.,Paralyzed Veterans, 117

F.3d at 583-4 (holding that 4.33.3 does require auditoriunmowners
to provide wheelchair areas with lines of sight unobstructed by

st andi ng spect ators); Caruso V. Bl ockbust er - Sony Musi ¢
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Entertainnent Cr. at the Waterfront, 193 F.3d 730, 736 (3d Cr.

1999) (hol ding that 4.33.3 does not reach issue of sightlines over

st andi ng spectators); Independent Living Resources v. Oregon Arena

Corp., 982 F. Supp. 698, 743 (D. Or. 1997) (hol ding that 4.33.3 “does

not purport to decide whether lines of sight over standing
spectators are — or are not -— necessary in order to conply with
t he ADA").

Unli ke questions of “viewer obstruction,” which the DQJ and
Access Board explicitly considered before issuing section 4.33. 3,
see 56 Fed. Reg. 2296, 2314 (1991); 56 Fed. Reg. 35408, 35440
(1991), questions regarding “viewing angle” did not arise until
well after the DQJ pronul gated section 4.33.3. Simlarly, while
the DQJ’s 1994 Techni cal Assistance Manual explicitly requires
theaters to provide “lines of sight over spectators who stand,” the
manual does not address problens involving view ng angles. See
1994 DQJ TAM Supp. 8 I'11-7.5180. Indeed, the Access Board has j ust
recently proposed nodifying section 4.33.3 to require explicitly
that auditoria provi de wheel chair-users wth unobstructed |ines of
sight. 64 Fed. Reg. 62248, 62277-78 (Nov. 16,1999). As the Access
Board expl ai ned:

DQJ has asserted in attenpting to settle particul ar

cases that wheelchair seating locations [in stadium
style theaters] nust: (1) be placed within the

stadiumstyle section of the theater . . .; (2)
provide view ng angles that are equivalent or better
than the viewing angles . . . provided by 50 percent

of the seats in the auditorium counting all seats of
any type sold in that auditorium and (3) provide a
view of the screen, in terns of |ack of obstruction .
. . that is in the top 50 percent of all seats of any
type sold in the auditorium The Board is considering
whet her to include specific requirenents in the final
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rule that are consistent with the DQJ's i nterpretation
of 4.33.3 to stadiumstyle novie theaters.

64 Fed. Reg. at 62278. Significantly, the proposed regul ations
define “line of sight” problens only in the context of obstructed
vi ews, and recogni ze that additional |anguage will be necessary to
codify the DQJ's litigating position. 1d.

Mor eover, although it appears that at the tine the DQJ adopt ed
Section 4.33.3, the phrase “lines of sight” |acked a clear neaning
in the ADA context, it is clear that in a nunber of other contexts,
t he phrase neant unobstructed view. See, e.q., 47 CF.R 8§ 73.685
(2000) (FCC regul ation requiring that antennae have |ine of sight,
W t hout obstruction, of the communities that they serve); 46 C. F.R
§ 13.103 (2000) (defining direct supervision as having | ine of sight
of the person being supervised); 36 CF. R 8§ 2.18 (2000) (forbi ddi ng
peopl e under age 16 from operating snowrbiles unless they are
“wthin line of sight” of a responsible person over age 21).

In light of the lack of any evidence that the Access Board
i ntended section 4.33.3 to i npose a view ng angl e requirenent, the
Board’'s recent statenent that it had not yet decided whether to
adopt the DQJ's litigating position with respect to stadiumstyle
theaters, and the common neaning of “lines of sight,” we cannot
conclude that the phrase “lines of sight conparable” requires
anything nore than that theaters provide wheel chair-bound patrons
W th unobstructed views of the screen. To inpose a view ng angle
requirenent at this juncture would require district courts to
interpret the ADA based upon the subjective and undoubtedly di verse
preferences of disabled noviegoers. Congress granted the DQJ, in

11



conjunction with the Access Board, the authority to pronul gate
regul ations under the ADA in order to provide the owners and
operators of places of public acconmmopdation with clear guidelines

for accommpdati ng di sabl ed patrons. See generally House Report No.

101-485(1), at 124-25, 139-40 (1990), reprinted in 1990
US CCAN 407-08, 421-22. Accordingly, in the absence of
speci fic regul atory gui dance, we nust hol d that section 4. 33. 3 does
not require novie theaters to provide disabled patrons with the
sane viewng angles available to the mpjority of non-disabled
pat rons.

Plaintiffs neither contend that Tinseltown’'s wheelchair-
accessi ble seating suffers an obstructed view, nor dispute that
Tinseltown |ocated the wheelchair seating am dst general public
seating. As such, the district court erred, as a matter of law, in
finding that Cnemark failed to provide wheel chair-bound patrons
wth lines of sight conparable to those for nenbers of the general
public.

L1l
For the foregoi ng reasons, the judgnent of the district court

is REVERSED and judgnent is RENDERED for Defendants.



