IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50399

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JAVI ER RODRI QUEZ VI LLASENOR
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 19, 2000

Before JOLLY, H GE NBOTHAM and EM LIO M GARZA, Circuit Judges.
PER CURI AM

Police officers discovered four pictures of a nude, mnor
femal e during a consent search of Villasenor's hone on July 30,
1998. The girl in the photographs was a young girl suspected,
along with another girl, of stealing a N ntendo gane set from
Villasenor's hone. Villasenor called the police about the theft,
but he decided not to seek to have the girls prosecuted. The
of ficer who investigated the theft found the two girls, and he
deci ded to ask Vill asenor about his possession of child pornography

after talking to the girls. During the consent search, officers



di scover ed a photograph of a nude adult woman and a Pol aroi d canera
in Villasenor's bedroom

O ficers continued their search. They found what they were
|l ooking for in a car in Villasenor's vyard: five Polaroid
phot ographs in the glove conpartnent, four of which were pictures
of one of the girls the officer had tal ked with about the theft of
the Nintendo set. The fifth picture was of a man exposi ng hi nsel f,
but the subject's face could not be seen in the photograph. The
car in which the photos were found bel onged to a nei ghbor.

Villasenor was charged with possession of three or nore
phot ogr aphs i nvol ving the sexual exploitation of mnors, under 18
US C 8§ 2252(a)(4)(B). At his trial Kinberly Montgonery, the
adult woman whose nude photo was found in Villasenor's bedroom
testified that she had seen the girl in the photos in Villasenor's
home and had seen the photos passed around anong Villasenor's
friends in his hone. Villasenor stipulated that the canera and
film were mnufactured elsewhere and shipped in interstate
conmer ce.

Villasenor was convicted and sentenced to 60 nonths
i nprisonment to be followed by a three-year term of supervised

release. He tinely filed a notice of appeal.



We first ask whether 18 U S. C. § 2252(a)(4)(B) exceeds the
authority of Congress under the Commerce C ause as applied to the
si npl e possessi on of photographs which have not thensel ves passed
in interstate comrerce.

W answer this question negatively in United States v.
Kal | estad, No. 98-51089, = F.3d ___ (5th Gr. 2000).1

I

W next ask if the evidence is insufficient to sustain a
conviction for the possession of sexually explicit depictions of
m nors.

Vill asenor contends that the evidence was insufficient to
support his conviction because he did not possess or constructively
possess the photos in question. The offense requires proof of
know ng possession of the prohibited itenms. The photos were found
i n an apparently abandoned car, in Villasenor's yard, that bel onged
to a nei ghbor.

Vil l asenor noved for a judgnment of acquittal at the cl ose of
t he governnent's case, but he did not renewthe notion at the cl ose
of the evidence. As a result, his clains based on the sufficiency
of the evidence are reviewable for plain error only.2 Under the

plain error standard, a conviction can be reversed only if there

Judge Jolly dissented in Kallestad.

2See United States v. MCarty, 36 F.3d 1349, 1358 (5th Cir.
1994) .



was a "mani fest m scarriage of justice," which would occur if there
is no evidence of the defendant's guilt or "'the evidence on a key
el ement of the offense was so tenuous that a conviction would be
shocking."'"3

Constructive possessionis "the ownershi p, dom nion or contr ol
over an illegal item itself or domnion or control over the
prem ses in which the itemis found."* Constructive possession is
sufficient for an offense under 8§ 2252(a)(4)(B).°

Vil | asenor argues that there was i nsufficient evidence to show
that he possessed or constructively possessed the photos because
(1) the car in which the photos were found bel onged to a nei ghbor;
(2) his son lived in the home with him (3) other persons visited
his home; (4) the girl in the photos is wearing a gang-related t-
shirt; and (5) the photos show the girl holding cash, which is
i nconsistent with the theory developed at trial that Villasenor
gave her the Nintendo set in exchange for posing nude.

The governnent points out that the Pol aroid canera was found
inVillasenor's | ocked bedroomand that Villasenor told police only
he had a key to the bedroom The photos of the girl had itens in

t he background that were found in Villasenor's bedroom which would

31d. (quoting United States v. Pierre, 958 F.2d 1034, 1310
(5th Gr. 1992)(en banc)).

“United States v. De Leon, 170 F.3d 494, 496 (5th Cr. 1999).

°See United States v. Layne, 43 F.3d 127, 131 (5th Cr. 1995).



tend to show that the photos were taken in Villasenor's bedroom
The film contained in the Polaroid when it was found in
Villasenor's bedroom had the sane | ot nunber as the five photos
found in the vehicle in Villasenor's back yard. Anong the photos
of the girl police found a photo of a man exposing hinsel f, whose
belt buckle, necklace, and ring were the sane as those worn by
Vil l asenor on the day he was arrested, and the jury was gi ven these
items to inspect for conparison with those in the photo. The car
i n which the photos were found was unl ocked, and, although the car
and its contents were dirty, the photos were clean. Finally,
Kimberly Montgonery, the adult whose nude photo was found in
Villasenor's bedroom had been at a party at Villasenor's hone at
whi ch the photos of the young girl were passed around anong guests.

The evi dence was sufficient to prove that Vill asenor possessed
or constructively possessed the photos of the young girl. W have
hel d that the governnent failed to prove constructive possessi on of
cocaine for in a car’s glove conpartnent where the car was not the
defendant's, and there was no proof he knew the cocaine was in the
gl ove conpartnment or had ever handled the cocaine.® Here, there
was evidence that Villasenor had handled the photos. From t he
evi dence presented, the jury could infer that the photos were taken
in Villasenor's bedroom to which only he had a key, and that

Villasenor hinself was the subject of one of the pictures found.

SUnited States v. Littrell, 574 F.2d 828, 834 (5th Cr. 1978).



A witness testified that she saw the photos distributed at a party
in Villasenor's honme. There was evidence of Villasenor's know ng
possession, and that evidence was not so tenuous as to produce a
m scarriage of justice.

1]

Do two of the four photographs not depict a mi nor engaging in
sexual ly explicit conduct, so that the evidence is insufficient to
support possession of three such depictions as the statute
requi res?

Despite the parties’ disagreenent, it is clear that Villasenor
must have possessed three or nore sexually explicit depictions and
that one is not sufficient. Section 2252(a)(4) was anended Cct ober
30, 1998, to nmake it an offense to possess one sexually explicit
depiction of a minor.” However, Villasenor's conduct was conpl et ed
by July 30, 1998, the date of his arrest, so it is covered by a
prior version of the statute, making it an offense to possess three
or nore sexually explicit depictions of mnors. Hi's conviction can
be upheld only if the governnent proved that he had three or nore
or sexually explicit depictions of the young girl.

Vil | asenor di sputes whether two of the four photos found are
sexual ly explicit. Sone of the photos show the girl wearing a t-
shirt but nude fromthe wai st down, seated or lying on a bed with

her legs slightly separated. In other photos, she is wearing

"See Pub. L. 105-314, Title Il, 8§§ 202(a), 203(a), Oct. 30,
1998, 112 Stat. 2977, 2978.



panties and a bra in simlar reclining or kneeling poses on the
bed. Sexually explicit conduct is defined at 8§ 2256(2)(E) to
i nclude "l asci vi ous exhi bition of the genitals or pubic area of any
person.” The Historical and Statutory Notes to 8§ 2252 include 8§
16003 of Pub. L. 103-322, which provide that "(a) Decl arati on.

it isthe intent of Congress that — (1) the scope of 'exhibition
of the genitals or pubic area’ in section 2256(2)(E), in the
definition of sexually explicit conduct,' is not limted to nude
exhibitions or exhibitions in which the outlines of those areas
were discernable through clothing. . ." Whet her the girl was
wearing panties is therefore not dispositive.

On the question whether the photos depicted the "l ascivious
exhibition of the genitals or pubic area," the district court
instructed the jury using the factors outlined in United States v.
Dost.® This court adopted those factors in United States v. Rubio.?®
The factors are:

(1) whether the focal point of the visua
depictionis of the child' s genitalia or pubic

area;
(2) whether the ... visual setting is sexually
suggestive, i.e., in a place or pose generally

associ ated with sexual activity;

8636 F. Supp. 828, 832 (S.D. Cal. 1986), aff'd sub. nom
United States v. Wegand, 812 F.2d 1239 (9th Cr. 1987).

°834 F.2d 442, 448 (5th Gr. 1987).
7



(3) whether the child is depicted in an unnat ural
pose or in inappropriate attire, considering
the age of the child;

(4) whether the child is fully or partially
cl ot hed or nude;

(5 whether the visual depiction suggests sexua
coyness or wllingness to engage in sexual
activity;
(6) whether the visual depiction is intended or
designed to elicit a sexual response in the
vi ewer . 10
The descriptions of the photos fit within the definition of
| asci vi ous exhi bition of the genital or pubic area, considering the
Dost factors. The photos would tend to highlight the pubic area of
a 15-year-old girl dressed in | eopard skin panties and a bl ack bra
or in at-shirt and nude fromthe waist down; lying, sitting, or
kneeling on a bed. This would be sexual |y suggestive, highlighting
the pubic area in a setting and attire intended to elicit a sexual
response in the viewer. The depictions of the girl so dressed and
posed would tend to suggest a wllingness to engage in sexual
activity.
The plain error standard al so applies to this claimof error.
We are persuaded that there was sufficient evidence to support

Villasenor’s conviction of possessing three or nore prohibited

phot os. There was evi dence that the photos were sexually explicit

PRubi o, 834 F.2d at 448.



as required by the statute and that evidence is not so tenuous as
to create a mscarriage of justice.

In sum Villasenor presents an as-applied challenge to the
statute that has been resolved by United States v. Kallestad.
Under the plain error standard, there was sufficient evidence to
prove that he constructively possessed the photos and that the
phot os were sexually explicit.

AFFI RVED.

Judge Jolly dissenting: | respectfully dissent for the reasons

stated in ny dissent in USA v. Kall estad.



