IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

m 99-50596

PEDRO L. GOCHICOA,

Petitioner-Appellee-
Cross-Appellant,

VERSUS

GARY L. JOHNSON,
Di RECTOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE,
INSTITUTIONAL DIVISION,

Respondent-Appellant-
Cross-Appellee.

Appeals from the United States District Court
for the Western District of Texas

December 29, 2000

Before SMITH and DENNIS, Circuit

Judges, and HARMON, District Judge.” Gary Johnson, on behalf of the State of
Texas (“the state”), appea sthe grant of awrit
JERRY E. SMITH, Circuit Judge: of habeas corpus under 28 U.S.C. § 2254, and

the petitioner, Pedro Gochicoa (* Gochicoa’)
cross-appealsthedistrict court’ srefusal to find

" District Judge of the Southern District of prejudice from ineffective assistance  of
Texas, sitting by designation. counsel. We affirm in part, reverse in part,




and render judgment in favor of the state.

l.

Thedistrict court originaly granted habeas
relief to Gochicoa based on violations of the
Confrontation Clause via hearsay testimony
and related argument. See Gochicoa V.
Johnson (*Gochicoa 1”), 972 F. Supp. 380
(W.D. Tex. 1996). Concluding that the
admission of the hearsay evidence did not vio-
late the Confrontation Clause, we reversed.
SeeGochicoav. Johnson (“Gochicoall™), 118
F.3d 440 (5th Cir. 1997). On remand, the
district court again granted habeas relief, this
time based on the constructive completedenid
of counsel. See Gochicoa v. Johnson
(“Gochicoa 111"), 53 F. Supp. 2d 943 (W.D.
Tex. 1999).

A.

Whileresponding to acall complaining of a
“suspicious person,” Officer Victor Prieto of
the Pecos, Texas, police department
encountered Jorge Gochicoa (“Jorge”), Pedro
Gochicoa's brother, ditting in a parked car
near an apartment building.® As Prieto spoke
to Jorge, Pedro approached the car from an
dley, greeted Prieto “nervoudy,” and said to
his brother “let’s go.” Prieto questioned the
Gochicoas briefly and then allowed them to
leave.

Immediately after the brothers left, Deputy
Andy Gomez arrived and told Prieto that the
sheriff’s department had aso received a call,
thistimefromaconfidential informant, report-
ing that a man named Manuel Salcido wasin
the area sdling heroin to Gochicoa. Gomez
and Prieto then proceeded to search the dley

! This statement of the facts and proceedings
underlying Gochicoa s conviction is adopted from
Gochicoa ll, 118 F.3d at 441-44.

from which Gochicoa had emerged.

Asthey searched, ayoung man named Mi-
chael Carrasco approached the officers and
told them he had been watching the alley from
an apartment window approximately 100 to
150 feet away. Carrasco reported that when
Gochicoarounded the corner of the dley and
saw Prieto, he quickly reached into his pocket
and made a motion as if he were throwing
something to theground. Carrasco, however,
did not actually see anything leave Gochicoa s
hand. Carrasco |led theofficersinthedirection
of Gochicoa's gesture, where they found a
smal red baloon containing nineteen dosage
units of heroin. The officers found no other
objects or refuse on the ground in the area.

Policearrested Gochicoatwo dayslater and
charged him with felony possession of heroin.
At trid, the state did not identify the
confidential informant or call the informant to
testify, but mentioned the telephone call from
the informant several times during its case in
chief. During his opening statement, the pro-
secutor made the following remark: “Deputy
Gomez . . . pulls up and tells [Prieto] that he
has gotten atip from a confidential informant
concerning the defendant, and they start
searching theareawhere[ Gochicoa] wascom-
ing from for contraband that has been left
behind.”

During the prosecutor’ sdirect examination
of Prieto, the following exchange took place:

Q: Did you say anything to [ Gochicoa] ?
A: No, sir.
Q: Did you have any reason at this point

in time to stop him, to investigate any
crime that may have been committed, or



do anything el seconcerning [ Gochicoa] ?
A: No, gir, | had no reason.

Q: Did you in fact alow them to drive
away?

A:Yes, sir.

Q: At about that time as they were
driving away, did a peace officer
approach your position?

A:Yes, sir.

Q: What officer was that?

A: It was Reeves County Sheriff's
Deputy Andy Gomez.

Q: Okay. And what was Deputy Go-
mez's purpose in being thereSSdo you
have any idea?

A: He advised me that he had somein-

Q: Did you and Deputy Gomez have a
conversation?

A:Yes, sir.

Q: Without telling me what he said,
based upon that conversation did you
and Deputy Gomez undertake a search?

A:Yes, sir, wedid.

Q: And where were you looking at?
What area were you searching?

A: We was looking on the alley mostly
from where | had seen [Gochicoal
coming from.

Q: All right. And what were you
looking forSSyoursdlf, personally?

A: Wédl, we were looking for any kind
of drugs.

formation that [Gochicoa] was selling

MR. PAINTER [Gochicoa's attorney]:
Y our Honor, | object. That’s hearsay.

Gochicoa's counsel faled to object to this
continuing line of questioning.

On redirect examination of Prieto, the pro-
secutor again introduced the confidentia in-
formant’s telephone message into evidence
without objection:

MR. ZAVODA [prosecutor]: I'll
withdraw the question, Y our Honor.

THE COURT: Sustained.

Gochicoa scounsel did not ask that the an-
swer be stricken or that the jury be instructed
to disregard the testimony. Moreover, despite
the ruling, the prosecutor elicited testimony
from Prieto that indirectly apprised thejury of
the substance of the informant’s out-of-court
statement:

Q: Now you mentioned the name of
Manuel Salcido when you were
answering questions of Mr. Painter.

A: Yes, Sir.

Q: You cdled him the other suspect.
Was he another person that was
supposed to be possessing heroin or



sdling heroin?

A: Yes, Sir.

Q: And [Manuel Salcido’'sresidenceis)
thegeneral locationthat [ Gochicoa] was
coming from, is that correct?

A: That is correct.

When Gomez took the stand, the
prosecutor again acknowledged the earlier
ruling and admonished Gomez not to reveal
the substance of the statement.

Q: You cannot tell me what the
confidential informant told you, but
based upon that information did you
proceed to the 1000 block of East 10th
in Pecos, Reeves County, Texas?

A:Yes | did.

Q: Again, based upon the information
you recelved from the confidential
informant, did you and Victor
PrietoSSOfficer PrietoSSconduct a
search of the area where Officer Prieto
was at?

A: Yes, wedid.
Q: What were you looking for?

A: | was looking for heroin is what |
was looking for.

Again, Gochicoa's counsel did not object.
At closing, the prosecutor cited the substance
of the informant’s tip as direct evidence
against Gochicoa.

What do we know by direct
evidence? . We know that
[Gochicoa] was out at the project on
August 15, 1991, at about five or 5:15
P.M. We know his brother Jorge was
waiting for him to come back from
where he was at. We know that when
he saw Victor PrietoSSOfficer
PrietoSSthat Pedro got nervous. We
heard that from two different witnesses,
Officer Prieto and Michael Carrasco.
We know that Deputy Gomez had
information from a confidentia
informant that Manuel Salcido was in
this area in his home sdling heroin and
that [Gochicoa] was buying it at this
particular time.

Gochicoa's counsel did not object to this
argument.

On appeal, Gochicoa's attorney filed an
Anders brief? and withdrew from the case.
Gochicoa then filed an appeal pro se, and the
Texas Court of Appeds éaffirmed his
conviction in an unpublished opinion.
Gochicoa filed a petition for writ of habeas
corpus with the Texas Court of Crimind
Appeals, which denied relief without written
order. Gochicoa then filed the instant federal
habeas petition.

Gochicoa asserts ineffective assistance of
counsel and violation of his Sixth Amendment
right of confrontation based on the hearsay ev-

2 See Anders v. California, 386 U.S. 738
(1967).



idence. Thedistrict court found that the con-
fidentia informant’s statements were offered
for the truth of the matter asserted, that they
were hearsay under Texas law, that the
hearsay violated Gochicoa's rights under the
Confrontation Clause of the Sixth
Amendment, and that the error had a
substantial and injurious effect on the verdict
under Brecht v. Abrahamson, 507 U.S. 619
(1993) (setting forth “ substantial and injurious
effect” test for harmless error on habeas
review). See Gochicoal, 972 F. Supp. at 392.
The court therefore granted the writ, declining
to reach Gochicoa's clams of ineffective
assistance of counsel. Seeid.

B.

On apped, we determined that the ref-
erencesto theconfidentia informant’ stipwere
hearsay under Texaslaw but that the wrongful
admission did not violate the Confrontation
Clause under Dutton v. Evans, 400 U.S. 74,
87 (1970). See Gochicoall, 118 F.3d at 445-
48.3 Although the hearsay did not fall within
afirmly rooted exceptionto the hearsay rule or
carry any particularized indicia of reliability, it
was “neither crucia to the prosecution nor
devastating to the defense in the context of the
trial asawhole.” 1d. at 447.

We explaned the Dutton “crucid” or
“devastating” test as follows:

The determination of whether the
evidence is “crucid” or “devastating,”
. recognizes that the erroneous

3 Because Gochicoa filed his habeas petition
beforeenactment of the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA"), Pub. L.
No. 104-132, 110 Stat. 1214 (1996), we applied
pre-AEDPA standardsof review. See Gochicoall,
118 F.3d at 444.

admisson of unréiable hearsay may
nonethel ess be harmlessin light of other
evidence at trial; by examining whether
hearsay was “crucia” or “devastating,”
the court seeksto determinewhether the
impermissible hearsay evidence was suf-
ficiently damaging to the defense to
warrant reversal.

Id. We reasoned that the “crucial” and “dev-
astating” prong of the Confrontation Clause
test is“therefore somewhat redundant in light
of the harmless error rule.” Id. at 447 n.5.*

We concluded that the most important pro-
secution witness was not the hearsay declar-
ant, but rather Carrasco, whom Gochicoa had
afull and fair opportunity to cross-examine:

[T]he tip from the informant standing
alone did not connect Gochicoa to the
balloon of heroin found in the public
aleyway; only Carrasco’'s testimony
established an immediate, abeit
circumstantial, link between Gochicoa
and the drugs. Carrasco testified that,
as soon as Gochicoa spotted Officer
Prieto, he reached into his pocket and
made a gesture as if he were throwing
something to the ground. On the basis
of this information aone, Deputy
Gomez found the balloon filled with
heroin. Both Officer Prieto and Deputy
Gomez testified that there were no other

* Gochicoa Il interpreted United Sates v. Sar-
miento-Perez, 633 F.2d 1092 (5th Cir. Unit A Jan.
1981), as establishing that, “athough ‘[m]uch has
been made of the“ crucial” and“ devastating” lang-
uageinDutton. .., [the] test Smply restates [the]
harmlesserror rule.” Gochicoall, 118 F.3d at 447
n.5 (quoting Sarmiento-Perez, 633 F.2d at 1103
n.6).



objects or refuse on the ground within a
ten yard radius of the area. Carrasco’s
testimony, coupled with Gochicoa's
nervous behavior, presented strong
circumstantial evidence that Gochicoa
had exercised direct physical control
over the heroin.

Id. at 447. Wetherefore reversed the grant of
the writ of habeas corpus and remanded for
consideration of Gochicoa sremaining claims.
Seeid. at 448.

C.

On remand, the district court considered
Gochicoa's claim of ineffective assistance of
counsel, based on his attorney’s failure to
object to the inadmissible hearsay and to seek
disclosure of the informant’s identity.> See
Gochicoal lll, 53 F. Supp. 2d at 943. Unless
thereisactual or constructive complete denid
of the assistance of counsel, a petitioner
asserting deficienciesin counsel’ sperformance
must satisfy the two-prong test articulated in
Srickland v. Washington, 466 U.S. 668, 692-
93 (1984).

This court has described Washington as
follows:

To obtain relief, a crimina
defendant must first demonstrate that
counsdl’s performance was deficient.
The defendant must also demonstrate
that counsel’s deficient performance
prgjudiced the defense.  The proper

> The court noted that Gochicoa did not
independently develop the two grounds, because
they are both dependent on the trial hearsay. See
Gochicoa Ill, 53 F. Supp. 2d at 955. Gochicoa
likewise fails independently to develop the two
grounds on appeal.

standard for measuring counsel’s
performance under the first prong of
[Washington] is reasonably effective
assistance. That is, the defendant must
show that counsel’s representation fell
below an objective standard of
reasonableness. Our scrutiny  of
counsdl’s performance must be highly
deferential, and we must make every
effort to eliminate the distorting effects
of hindsight . . . . [T]hereis a strong
presumption that counsel's conduct fals
within the wide range of reasonable
professiona assistance.

To satisfy the prejudice prong of
[Washington], the defendant must show
that there is a reasonable probability
that, but for counsel’s unprofessional
errors, the result of the proceeding
would have been different. A
reasonable probability is a probability
sufficient to undermine confidenceinthe
outcome. The defendant need not show
that counsel’s deficient conduct more
likely than not altered the outcome in
the casg],] [b]ut it isnot enough . . . that
the errors had some conceivable effect
on the outcome of the proceeding.

Motley v. Callins, 18 F.3d 1223, 1226 (5th
Cir. 1994) (internal citations and quotation
marks omitted).

RelyingonHarrisv. Warden, 152 F.3d 430
(5th Cir. 1998), cert. denied, 526 U.S. 1053
(1999); White v. Johnson, 153 F.3d 197 (5th
Cir. 1998), cert. denied, 525 U.S. 1149
(1999); and Mayabb v. Johnson, 168 F.3d 863
(5th Cir.), cert. denied, 528 U.S. 969 (1999),
the district court held that it was precluded
from finding Washington prejudice on account
of our holding in Gochicoa Il that the



erroneous admission of hearsay was harmless.
See Gochicoa lll, 53 F. Supp. 2d at 950. The
court found a constructive complete denia of
assistance of counsel, however, concluding
that the errors of counsel were so egregious
that the prosecution’'s case was never
subjected to meaningful adversarial testing,
and therefore granted habeas relief. Seeid. at
950, 957.

Gochicoamoved to amend the judgment to
add an alternative basis, namely that the writ
was aso granted under the Washington test.
The court denied the motion but granted acer-
tificate of probable cause, alowing Gochicoa
to appedl itsinterpretation of the preclusive ef-
fect of our previous opinion.

.

Gochicoa strial counsel, Ted Painter, failed
to object to the inadmissible hearsay and to
seek disclosure of the confidential informant’s
identity under one of the exceptions
enumerated in TEX. R. CRIM. EvID. 508.° The
district court held that these failures
constituted a constructive complete denial of
counsel and therefore granted the writ without
cons dering Washington prejudice. SeeGochi-
coalll, 53 F. Supp. 2d at 956-57. Wereview
findingsof fact for clear error and conclusions
of law de novo. See Gochicoall, 118 F.3d at
444. Both of the Washington prongs and con-
structivedenia of counsel are mixed questions
of law and fact subject to de novo review.’

® The rule allows the state to refuse to disclose
aninformant’ sidentity, subject tothreeexceptions.
See Gochicoa 11, 53 F. Supp. 2d at 956.

" See Washington, 466 U.S. at 698; Childress
v. Johnson, 103 F.3d 1221, 1224 (5th Cir. 1997);
Motley, 18 F.3d at 1226.

When a criminal defendant receives no
meaningful assistance from hiscourt-appointed
lawyer, he is constructively denied his Sixth
Amendment right to counsel and need not
prove Washington prejudice.® “A constructive
denia of counsel occursin only avery narrow
spectrum of cases where the circumstances
leading to counsdl’s ineffectiveness are so
egregious that the defendant was in effect
denied any meaningful assistance at al.”
Jackson, 150 F.3d at 525 (quoting Childress,
103 F.3d at 1229).

We have found constructive denial in cases
involving the absence of counsd from the
courtroom, conflicts of interest between
defense counsel and the defendant, and official
interference with the defense; and have stated
that constructive denial will be found when
counse! failsto subject the prosecution’s case
to any meaningful adversaria testing. Seeid.
For example, where counsel’ ssole duty wasto
execute a waiver of petitioner’s right to jury
trial, and therefore counsel was appointed one
to two minutes before the plea, never
investigated the facts, never discussed the
applicable law with petitioner, and never
advised petitioner of the rights petitioner was
surrendering, petitioner was constructively
denied counsal. See Childress, 103 F.3d at
1223-24, 1228 (Petitioner “ doesnot arguethat
he had a bad lawyer in the . . . proceedings,
but that he had none at all, except for the
purpose of waiving ajury trial.”).

In contrast, we have refused to find
constructive denial where defense counsel
investigated only certain issues, where

8 See Jackson v. Johnson, 150 F.3d 520, 524
(5th Cir. 1998) (citing United Sates v. Cronic,
466 U.S. 648 (1984)), cert. denied, 526 U.S. 1041
(1999).



counsdl’s trial presentation was “somewhat
casua,” where counsdl faled to pursue a
challenge based onracial biasinjury selection,
to object to avariation between theindictment
and the jury charge, or to raise a meritorious
issue on appeal. See Jackson, 150 F.3d at
525. Thus, prgudice is presumed, and
Washington’ s second prong ingpplicable, only
“when the defendant demonstrates that
counsel was not merely incompetent but inert,
distinguishing shoddy representation from no
representation at al.” 1d. (interna quotation
marks omitted). “When the defendant
complains of errors, omissions, or strategic
blunders, pregjudice is not presumed; bad
lawyering, regardless of how bad, does not
support the per se presumption of prejudice.”
Id. (internal quotation marks omitted). The
critical question “is whether the [petitioner]
asserts that he recelved incompetent counsel,
or none at al.” Childress, 103 F.3d at 1230.

According to Gochicoa, Painter met with
him twice, once in the county jail after his ar-
rest and once just before trial began. Painter
testified that he is unsure how many times he
met with Gochicoa, but that he reviewed the
district attorney’ sfile on the case, filed agen-
eral motionfor discovery and inspection of ev-
idence, visted the crime scene and took
pictures, questioned the police officers, re-
searched the confidential informant issue, and
guestioned the witnesses, including Michadl
Carrasco. Painter did not fileaspecific motion
to disclose the confidential informant’'s
identity, nor did he file any motionsin limine
to exclude information of, or evidence from,
the confidential informant. Nevertheless, he
cross-examined the state’'s witnesses, made
two successful objections (one based on hear-
say), cdled Prieto as an adverse witness, and
called two witnesses during the punishment
phase.

Thecourt’ sconclusionsthat Painter “whol-
ly abdicated hisroleinthe adversarial process”
and that “ Painter’ s performancewasnot mere-
ly incompetent, it wasinert,” Gochicoalll, 53
F. Supp. 2d at 954, 955, are unsupported and
erroneous. “When the defendant receives at
least some meaningful assistance, he must
prove prejudice in order to obtain relief for
ineffective assistance of counsel.” Goodwinv.
Johnson, 132 F.3d 162, 176 n.10 (5th Cir.
1997).

Painter testified that he failed to object to
the hearsay beyond his one successful
objection because he believed that a less
argumentative approach was more effective,
because he believed the hearsay to be
immaterial, and because he planned to
concentrate his defense on witness Michael
Carrasco. Inparticular, hethought “the thrust
of the defense in this case was on a possession
issue and the credibility of Mr. Carrasco and
his location and how far away from the scene
he was.” Painter further believed that he did
request the identity of the confidential
informant through his genera motion for
discovery, requesting information about “[t]he
persons whom the state does not intend to call
to testify in this case but who the state knows
possesses|sic] relevant information concerning
the offense.”

| rrespectiveof whether these allegedly stra-
tegic decisons were erroneous, Painter
presented some meaningful assistance to
Gochicoa. The court therefore erred by
applying the Cronic constructive-denial test
rather than the Washington ineffective-
assistance test.

1.
Having determined that the court erred by
granting habeas relief based on constructive



denia of counsel, we must consider Gochi-
coa's cross-appeal based on Washington.
Gochicoa bears the burden of proving both
Washington prongs, and if one of the elements
is determinative, we need not consider the
other. See Washington, 466 U.S. at 697,
United Sates v. Kimler, 167 F.3d 889, 893
(5th Cir. 1999).

The court found that Painter lacked
credibility as a witness and that his failure to
object arose out of ignorance of the law, not
out of an informed trial strategy. See Go-
chicoa Ill, 53 F. Supp. 2d at 953-55. The
court likewise rejected Painter’s explanation
for his failure to file a motion to disclose the
informant’s identity.® See id. at 955-56.
These findings would certainly satisfy the first
prong of Washington, deficient performance.
Thecourt held, however, that it was precluded
from finding Washington prejudice based on
our prior opinion. Seeid. at 950.

InHarris, 152 F.3d at 440, we held that an
erroneous jury instruction was harmless error

° The court was especidly diligent in reviewing
Painter's aleged strategy, because Painter had
been subject to bar discipline and had abused
alcohol. See Gochicoallll, 53 F. Supp. 2d at 950-
51. Painter was appointed to represent Gochicoa
in January 1992, at which point he had been li-
censed for approximately three years following a
six-year suspension. When he was appointed to
represent Gochicoa, Painter had neglected a legal
matter and failed to keep a client apprised of her
case, which failings would ultimately lead to his
being disbarred in 1994. In the disbarment
proceeding, Painter stated that “[d]uring the years
1990, 1991, and 1992, my addiction to acohal
greatly affected my professional and personal life.”
Thereisno evidence, however, that Painter’ sjudg-
ment was affected by alcohol abuse during Gochi-
cod stria.

and that, accordingly, counsel’ s failure to ob-
ject to that instruction could not constitute in-
effective assistance. Likewise, in White, 153
F.3d at 208, we stated: “[O]ur conclusion that
the purported . . error was harmless
forecloses any argument that deficiency inthe
performance of [petitioner’ 5] trial counsel pre-
cipitated by the.. . . error was prejudicial.” .

Given our earlier determination that the
“crucial” and “devastating” prong of the Dut-
ton Confrontation Clause test is equivalent to
harmless error,™ our previous holding that the

10 See also Mayabb, 168 F.3d at 869 (noting
that harmless error in ajury charge cannot be the
basis for Washington prejudice).

1 The prior pandl’s conflation of the harmless
error standard withthe*crucial” and“ devastating”
prong of Dutton, and itsdecision that theerror was
harmless, bind us as the law of this circuit. Of
course, one pangl’s dictum cannot bind future
pandls. See, e.q., Uniroyal Chem. Co. v. Deltech
Corp., 160 F.3d 238, 252 (5th Cir. 1998). A
faithful reading of Gochicoa |1, however, does not
allow the conclusion that the statements at issue
were mere dictum. A statement should be con-
sidered dictum when it “could have been deleted
without seriously impairing the analytica
foundations of the holding—[and], being
peripheral, may not have received the full and
careful consideration of the court that uttered it.”
Inre Cajun Elec. Power Coop, Inc., 109 F.3d 248,
256 (5th Cir. 1997) (citing Sarnoff v. Am. Home
Prods. Corp., 798 F.2d 1075, 1084 (7th
Cir.1986)) (modification in original, quotation
marks omitted).

When confronting decisions of prior panels,
however, we are bound by “not only the result but
also those portions of the opinion necessary to that
result . ...” Seminole Tribev. Florida, 517 U.S.
44, 67 (1996). Moreover, “[a]lsageneral rule, the

(continued...)



inadmissible hearsay did not satisfy thisDutton
prong precluded thedistrict court fromfinding
the hearsay prejudicia under Washington. See
Gochicoa |1, 118 F.3d at 447. Because the
hearsay isnot sufficiently damaging to warrant
reversal as a Confrontation Clause violation
(meaning any error was harmless), it is not
aufficiently damaging when re-framed as
ineffective assistance of counselSSit remains
harmless.? Wetherefore REV ERSE thegrant

1(...continued)

principle of stare decisis directs us to adhere not
only to the holdings of our prior cases, but also to
their explications of the governing rules of law.”
County of Allegheny v. Am. Civil LibertiesUnion,
492 U.S. 573, 668 (1989) (Kennedy, J. concurring
and dissenting), quoted in Seminole Tribe, 517
U.S. at 67.

In Gochicoa ll, weplainly relied on the concept
of harmless error when analyzing the hearsay
testimony under Dutton: First, we explained that
Dutton’s “crucial” and “devastating” prong “rec-
ognizes that the erroneous admission of unreliable
hearsay may nonetheless be harmless in light of
other evidence at trial . . . .” Gochicoa |l, 118
F.3d at 447. We then proceeded to equate that
prong with harmless error analysis, seeid. at 447
n.6, before finally concluding that the admitted
testimony was neither crucia nor devastating “in
the context of the trial as a whole.” Id. at 447.
Thus, our finding of harmless error in Gochicoa Il
is entitled to respect not only as necessary to the
result, but also as an “explication of the governing
rules of law” in this case. See County of
Allegheny, 492 U.S. at 668.

12 Gochicoa urges us to reverse the district
court’s conclusion that our earlier holding—that
the hearsay testimony was not “crucia” or
“devastating” for purposes of a Dutton challenge
under the Confrontation Clause, see Gochicoa Il,
118 F.3d at 447—precludes it from inquiring into

(continued...)

10

of habeas reief, AFFIRM the refusal to
consider Washington prejudice, and RENDER
judgment in favor of the state.

12( .. .continued)

whether the error was indeed harmless under
Washington. Gochicoa contendsthat, because his
Washington challenge involves his “right, under
Texaslaw, to have[hearsay testimony] excluded,”
our earlier analysis of the testimony under Dutton
allowed testimony that Texas law might have
excluded.

Nonetheless, the prior pand concluded that the
disputed testimony “was neither crucial to the pro-
secution nor devastating to the defense in the
context of thetrial asawhole.” Id. Inlight of our
equation of Dutton’ s crucial and devastating prong
with theharmlesserror standard, seeid. at 447 n.6,
and irrespective of whether the testimony might
have been excluded under Texas law, itsinclusion
is harmless as a matter of law, and the district
court correctly concluded that it could not revisit
the issue.



DENNI S, Circuit Judge,
concurring in part and
dissenting in part:

| concur in part Il of the

maj ority opinion insofar as it

holds that the district court

erred in finding a constructive

deni al of counsel. | disagree,

however, with part |11, which

rejects Gochi coa’s cross- appeal

based on Strickland.
Ther ef or e, I respectfully
di ssent.
| .
Gochicoa I'l’ s suggestion t hat

the “crucial” and “devast ati ng”

factor of t he Dutt on
Confrontation Clause test is
equivalent to the harnless
error test for erroneously
admtted hear say was an
erroneous dictum actual ly,
Gochicoa 11 did not apply a

11

harm ess error test at all.

I nstead, it applied aninverted

sufficiency of evidence test:

If the erroneously admtted

hear say evi dence “standi ng

alone” was not a sufficient

basis for a conviction, it

therefore is not “crucial and

devastating” and hence could

not be grounds for reversal as

a Confrontation Cl ause
vi ol ati on.

(a)

The Erroneous D ctum

of Gochicoa |1

The Suprene Court and this

court have in the past taken

great pains to point out that

hear say errors and

Confrontati on Cl ause vi ol ati ons

are not fungible. On the

contrary, they have held that

t he overl ap bet ween an

adm ssion of hearsay and a

Confrontation C ause viol ati on

is not conplete; either nmay



occur without the other. This appar ent t hat t he Si xth

court, in Favre v. Henderson, Amendnment’ s Confrontation
464 F.2d 359, 362 (5" Cir. Clause and the evidentiary
1972) (quoting G een V. hearsay rule stemfromthe sane
California, 399 U S 149, 155- roots. But this court has never
156 (1970)), stated: equat ed the two, and we decli ne

Wile it my readily be to do so now.”); United States

conceded t hat hearsay rul es

and t he Confrontation v. Sarmento-Perez, 633 F.2d

Cl ause are general ly

designed to protect simlar 1092, 1099 (5'" CGr. 1981)

values, it is quite a

different thing to suggest (“Conceptual ly, at | east,

t hat t he overl ap IS

conplete and that t he evidence sufficiently reliable

Confrontation Clause is

not hi ng nore or | ess than a to qualify for adm ssion under

codification of the rules

of hear say and their a recogni zed exception to the

exceptions as they existed

historically at comon | aw. hearsay rule m ght yet offend

Qur decisions have never

est abli shed such a confrontation val ues; and

congruence; i ndeed, we have

nmore than once found a conversely, the adm ssion of

viol ation of confrontation

val ues even though the incrimnating hearsay evidence

statenents in issue were

adm tted under an arguably m ght well avoid i npinging

recogni zed hear say

excepti on. * *x *  The confrontationrights.”) (citing

converse is equally true:

nmerely because evidence is VEINSTEIN' S EViDENCE § 800[ 04] ;

admtted in violation of a

| ong- est abl i shed hear say McCoRM CK ON - EVIDENCE, 8§ 252);

rule does not lead to the

automatic conclusion that Cupit v. Wiitley, 28 F.3d 532,

confrontation rights have

been deni ed. 536 (5" Cir. 1994) (“Although
See also Dutton v. Evans, 400 the confrontation clause and
US 74, 86 (1970) (“It seens the hearsay rule are related,

12



the Sixth Amendnent right to
confrontati on does not perforce
preclude the adm ssion of any
hearsay testinony.”); Johnson

v. Blackburn, 778 F.2d 1044,

1051 (5" Cir. 1985) (sane);

Spears v. Circuit Court, N nth

Judicial District, 517 F. 2d 360

(5" Cir. 1975) (sane) (citing,

inter alia, Hoover v. Beto, 467

F.2d 516 (5" Gir. 1972): Park

v. Huff, 506 F.2d 849 (5'" Gir.
1975)).
in

In nmy opinion, the panel

Gochicoa Il msinterpreted and

m sappl i ed t he controlling

precedents of the Suprene Court

and this Grcuit in concluding

t hat t here had been no

vi ol ati on of Gochi coa’ s

Confrontation C ause right.

Contrary to those decisions,

Gochicoa Il seeks to truncate

and prioritize the factors of

Dutton and progeny to be taken

13

i nto consi derati on in

determ ning whet her a

Confrontation C ause viol ati on

has occurred. The Suprene

Court has never said that only

the first and fifth factors

need be considered or that any

factor can be totally

di sregar ded. | ndeed, this

court has repeatedly

denonstrated the inportance of

considering all the Dutton

factors. See, e.qg., Cupit, 28

F.3d at 537 (analyzing the five
Dutton factors separately and
stating that courts nust assess

“a host of considerations” in

deci di ng whet her or not

wongfully admtted hearsay

evi dence vi ol at es t he

Confrontation O ause); Johnson

v. Blackburn, 778 F.2d 1044,

1051 (5" Cir. 1985) (placing
enphasis on the first and
fourth factors of the Dutton



test only because factors two

and t hree were not applicable);

Spears, 517 F.2d at 365-66
(examining the five Dutton
factors); Favre, 464 F.2d at
363-64 (conducti ng an
i ndi vi dual exam nation of nine
factors described in Dutton).
To focus exclusively on the

first and fifth factors i gnores

not only precedent in this

Circuit but also inportant

constitutional considerations.

Nor has the Suprene Court or
this court ever said that the
Dutton “crucial” and

“devastating” prongisreally a

substitute for a harm ess error

test rather than one of the
factors to be weighed in
determ ni ng whet her a

Confrontation C ause viol ati on

has occurr ed. In fact, Dutton

used t hose words to di stinguish

14

prior cases in which nmuch nore
damagi ng confrontation errors
had

occurred. Gochi coa |

badly m sread the neaning of

this Crcuit’s discussion of

Dutton’s phraseol ogy in

Sarm ento-Perez, 633 F.2d at

1103 n.6. Bef ore penning

footnote 6 of Sarm ento-Perez,

Judge Tate surveyed Suprene
Court precedent. He noted
t hat ,



In Dutton v. Evans, 400
us 74, 91 s.. 210, 27
L. Ed.2d 213 (1970), the
Suprene Court held that
t he right of
confrontation was not
vi ol ated by the adm ssion
of a coconspirator's
i ncul patory out-of-court
decl aration t hat was
adm ssi bl e under t he
state's liberal hearsay
exception, but
i nadm ssi ble under the
narrower federal hearsay
excepti on. The Dut t on
court focused upon the
now famliar "indicia of
reliability" standard as
the t hreshol d of
adm ssibility wunder the
confrontation cl ause.

Sarm ento-Perez, 633 F.2d at

1108. In so holding, the
Dut t on court di sti ngui shed
earlier Suprene Court precedent

by stating:

Thi s case does not
i nvol ve evidence in any
sense "“crucial" or
"devastating," as did all
the cases just discussed.
It does not involve the
use, or msuse, of a
confession nmade in the
coerci ve atnosphere of an
of ficial i nterrogation,
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as did Douglas.... | t
does not i nvol ve any
suggestion of

prosecutorial m sconduct
or even negligence, as

did ... Douglas...



ld. (quoting Dutton v. Evans,
40 U. S. at 86-87).
At the bottom of the above

par agraph, Judge Tate attached

footnote 6. Judge Tate di d not

say that the *“crucial” and
“devast ati ng” | anguage in
Dutton and Douglas “sinply
restates harm ess error rule.”
Gochicoa |1, 118 F.3d at 447
n. 5. In footnote 6 of

Sarm ent o- Per ez Judge Tat e

actual ly said:

Much has been made of the

"crucial™ and
"devastating" | anguage in
Dutton and Douglas. The

thrust of the |anguage in
these decisions my be
read as intending nothing
nore than the observation

t hat t he evi dence at
issue was or was not
sufficiently damaging to
t he def ense to be
considered grounds for
reversal

Thi s case cannot be
characterized as one
where the prejudice in
the denial of the right
of cross-exam nation

constituted a nmere m nor

16

| apse. The al | eged
statenents clearly bore
on a fundanental part of

the State's case against

t he petitioner. The
circumstances are
therefore such t hat
"i nferences from a
Wt ness's r ef usal to
answer added critical
wei ght t o t he
prosecution's case in a
form not subj ect to
Cross-exam nati on, and

thus unfairly prejudiced
t he defendant."



Sarm ento-Perez, 633 F.2d at

1103 n.6 (quoting Douglas v.

Al abama, 380 U.S. 415, 420

(1965) (citations omtted)).

Going frombad to worse, the

court in Gochicoa 11, after

m st akenly equating *“crucial

and devastating” with “harnl ess

error,” proceeded to ignore the

hearsay “harmless error” test

and to convert the “crucial and

devastating” factor into an

i nverted pro-prosecution

sufficiency of evidence test.

Al nmost  imedi ately after its

m sinterpretation of Sarm ent o-

Perez, the court proceeded to
reject the district court’s
finding that the hearsay was
“cruci al and devast ati ng”
because “the tip from the
informant standing alone did
not connect Gochicoa to the

bal | oon of heroin found in the

17

public al | eyway; only

Carrasco’ s testi mony

est abl i shed an i edi at e,
al beit circunstantial, [ink
bet ween Gochicoa  and t he
drugs.” G&ochicoa 11, 118 F. 3d
at 447 (enphasi s added) .

“Although the informant’s tip

certainly bolstered the state’s

case,” the Gochicoa Il court
concluded that “the hearsay
evi dence was neither crucial

nor devastating in the context

of the trial as a whole.”®1d.In

¥ In contrast to the court’s
approach in Gochicoa 11, other
courts have applied the “crucial
and devastating” prong of Dutton
in an even-handed way nore in
keeping with Dutton’'s holding
that it be considered as nerely
one of many factors or
consi derati ons. For exanple, in
Cupit, the court “[v]iewed] the
evi dence about whi ch Cupi t
conmpl ai ned through the . . .
prism of considerations” of the
ot her four factors. Cupit, 28
F.3d at 537. See also Favre, 464
F.2d at 364-67 (evaluating the
evi dence wi t hout explicitly
applying a formmlistic test);
Spears, 517 F. 2d at 367
(empl oying a | ooser
(continued...)




other words, Gochicoa Il reasoned
incoherently that if erroneoudy admitted
hearsay evidence was by itsaf insufficient to
support the defendant’s conviction, it could
not have been “crucia and devastating;”
therefore, it must have been harmless and not
reversible error.

The Proper Confrontation

Clause Violation And
Harmless Error Tests

(b)

In a proper Confrontation Clause analysis

under Dutton, the court must, after analyzing

13(..continued)

“significantly effect test” and

stating “[i]t is inconceivable
t hat the testinmony of t he
receptioni st or nurse mght

significantly affect the jury's
basis for evaluating the validity
of the report and the opinions
based upon it”) (enphasis added);
Gochicoa 11, 118 F.3d at 449 n.8
(Jolly, J., dissenting) (“l can
agree that the properly admtted
evidence in this case was
sufficient to allow a rational
jury to convict Gochicoa, but
that is not a question before
this court t oday. A
Confrontation Cl ause violation
may — occur when i nadm ssible
evi dence was devastating to the

defense, even if the properly
adm tted evidence, viewed in
i sol ati on, is sufficient to

sustain the verdict.”).
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the Dutton factors, also determine the nature
of any error committed before deciding
whether it justifies reversal. See Cupit, 28

F.3d at 537. Seealso Spears, 517 F.2d at 367

(applying aharmless error test after examining
thefactorsin Dutton); Favre, 464 F.2d at 366

(same); Hoover v. Beto, 467 F.2d 516, 538

(5" Cir. 1972) (same). Because the errors of
Gochicoa s counsel were his repeated failures
during trial to recognize and object to the
introduction of the inculpatory hearsay of an

out-of-court accuser, they were trial errors.**

¥ |n addition to trial error,
there are two other types of
error. The second type is
structural error that wvitiates
t he proceedi ngs. See Cupit, 28
F.3d at 537-38. A “[s]tructural
error is error ‘affecting the
framework within which a trial
proceeds.’” Wite v. Johnson, 153
F.3d 127, 201-02 (5" Cir. 1998)
(quoting Arizona v. Fulmnmnante,
499 U.S. 279, 310 (1991)). This
type of error is so serious that
it cannot be considered harnl ess
(e.g., a biased judge or the
deni al of counsel to t he
def endant) . See Cupit, 28 F.3d
at 537-38. The third type of
error recogni zed by the Court in
Brecht v. Abrahanson, 507 U.S.
619 (1993), is that of *“an
unusual case” in which “a

(continued...)




Indeed, the court in Cupit explicitly stated that
admission of hearsay testimony is classified as
a“classictria error,” so actual prejudice must
be shown and a harmless error test should be
conducted. In Cupit, a federal habeas
proceeding concerning Cupit’ s second degree
murder conviction in state court, this Circuit
held that thetestimony of investigating officers
and witnesses about hearsay statements of an
alleged murder victim prior to his death did
not violatetheaccused’ sConfrontation Clause
rights. Cupit, 28 F.3d at 536-37. But
assuming that they did, the court found that
their admisson was harmless error under

Brecht, explaining that Brecht required the

application of the standard in Kotteakos v.

14(...continued)

del i berate and especial ly
egregious error of the trial
type, or one that is conbined

with a pattern of prosecutorial
m sconduct, nmight so infect the
integrity of the proceeding as to
warrant the grant of habeas
relief, even if it did not
substantially i nfl uence t he
jury's verdict.” |d. at 638 n.9.
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United States, 328 U.S. 750 (1946) (“ whether

the . . . error ‘had substantial and injurious

effect or influence in determining the jury’s
verdict”), instead of the “harmless beyond a
reasonable doubt” standard in Chapman v.
Cdifornia used to determ ne the

ef fect of constitutional errors

on direct review

See Cupit,

28 F.3d at 537-39; see also

United States v. Chapman, 193

F.3d 375, 379 (5" Gr. 2000).

Under this habeas “harnl ess

error” test, the conviction

cannot stand if the error had

“substantial influence” or “if

one is left in grave doubt.”
Cupit, 28 F.3d at 538 (citing
Kot t eakos, 328 U.S. at 765;
Brecht, 113 S CG. at 1724
(St evens, J. concurring)).
“Qur task . is to determ ne

whet her the petitioner

has successfully establishedin

our m nds grave doubt as to the



gquestion of whet her the assuned

wongfully admtted hearsay
i nfl uenced t he conviction.” |d.
at 538-39 (citing Lowery V.

Collins, 996 F.2d 770, 773 (5"
Cr. 1993)). Thus, in this
| ast respect, the Cupit court

antici pated t he Suprene Court’s

holding in O Neal v. MAninch,

513 U.S. 432, 436 (1995)

(“When a federal judge in a

habeas proceeding is in grave

doubt about whether a trial

error of f eder al | aw had

‘substanti al and i njurious

ef f ect or i nfl uence in

determning jury s verdict,’

that error is not harnless.

And, petitioner nust wn.”);

see also California v. Roy, 519

u. S. 2  (1996). By *“grave

doubt ,” the Suprene Court

expl ai ned, “we nean that in the

judge’s mnd, the nmatter is so

evenly bal anced that he feels
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hi msel f in virtual equi poi se as

to the harnlessness of the
error.” O Neal, 513 U S at
435. Thus, the ultimte
guestion becones “whether the

petitioner has successfully

established in our mnds grave

doubt as to the question of

whet her the assunmed wongfully
adm tted hearsay i nfl uenced t he

conviction.” 28 F. 3d at

Cupi t,

538- 39. In evaluating the

trial error, the “strength of

the prosecution’s <case is

pr obabl y t he singl e nost

i nportant factor in determ ning

whet her t he error was

harmess.” 1d. at 539.

VWile the court in Gochicoa

Il purported to rely on a

harm ess error test, it is

clear that the majority did not

undertake the above Brecht-

O Neal -Roy analysis. The text

of the opinion evidences use of



a di fferent standard. Because

the “crucial and devastating”

Dutton factor is not the sane

as the Brecht “harm ess error”

t est, and IS certainly

different from Gochicoa IIl’'s

eccentric “inverted sufficiency

test,” the Gochicoall majority

fell into conpounded |ega
errors and failed to apply the
correct Confrontation Cl ause or

harm ess error anal ysis.

Because Gochicoa Il's errors

were either dictum or the

clearly erroneous application

of an incorrect | egal principle

that would work a manifest

injustice, we are not bound by

those m stakes as the |aw of

this case; in Gochicoa Il we

must apply correct | egal

principles in deciding the

21

i neffective assi st ance of

counsel claim T 0
determ ne t he bi ndi ng ef fect of
Gochi coa |1

on this panel, the

| aw of the case doctrine nust

be applied. First, t he

doctrine of the | aw of the case

posits that when a court

decides upon a rule of |aw,

t hat deci sion should continue

to govern the sanme issues in

subsequent states of the sane

case. Christianson v. Colt

| ndus. perating Corp., 486

U.S. 800, 816 (1988) (quoting

Arizonav. California, 460 U.S.

605, 618 (1983)). This rule

serves to pronote policies of

both finality and judicial
ef ficiency. See id. Wth
respect to rules of law, the
law of the ~case doctrine

applies even on interlocutory

appeal s. See Royal Ins. Co. v.

Qui nn-L Capital Corp., 3 F.3d




877, 881 (5" Gir. 1993). Wth

regard to factual matters, this

doctrine applies only to issues
actual ly deci ded and does not

apply to obiter dicta. See 18

JAMES Wi MoORE ET. AL., MOORE' S

FEDERAL PRACTICE § 134.20[ 3], at

134-45 (3d ed. 1999) (“The

doctrine does not to

apply

statenents nmade by the court in

passi ng, or stated as possible
alternatives.”) If the issue
has been deci ded ei t her
explicitly or by inplication,
however, the law of the case
doctrine governs. See Royal

Ins., 3 F.3d at 881.

As applied in this Crcuit,
the | aw of the case doctrineis

not absolute, and, in fact,

application of this doctrineis
di scretionary. Courts,
however, “wi || generally refuse
to revisit

a prior panel’s
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deci si on unl ess t he

“(1)
evi dence on a subsequent trial
was substantially different,
(ii) controlling authority has
since nmade a contrary decision
of the law applicable to such
(iii)

was cl early erroneous and woul d

i ssues, or t he deci sion

work a manifest injustice.’”
Free v. Abbott Labs., 164 F. 3d
270, 272-73 (5" CGr. 1999)

(quoting North Mss. Conmms.,

Inc. v. Jones, 951 F.2d 652

656 (5" Gir. 1992)).

In the present case, we are

not bound by the dictumor the

rule of decision adopted by
Gochi coa [ 1 f or sever a
reasons. First, Gochicoall is

not | aw of the case with regard

to ineffective assistance of

counsel because Gochicoa ll did

not addr ess whet her t he

adm ssi on of t he hear say

evidence was harmess error



under t he Br echt - Cupi t
anal ysi s. | nstead, the court
in Gochi coa 1, whi | e

purporting to exam ne harnl ess

error by its m sgui ded

application of the “crucial and

devastating” factor and an

i nverted sufficiency of
evi dence test, not only failed
to correctly apply the Dutton
factors

Confrontation C ause

but also failed to conduct the

Brecht harm ess error test.?®

5 Although the State of Texas
contends that Wite v. Johnson,
153 F.3d 197 (5" Cir. 1998), and
Harris v. Warden, 152 F.3d 430,
440 (5th Cr. 1998), bar
consideration of the ineffective

assi stance of counsel claim
(because an earlier finding of
harm ess error prevents
exanm nation of the ineffective
assi stance of counsel claim,
t hese cases prove whol | 'y
i napplicable given the finding
that the court in Gochicoa Il did

not apply the harnl ess error test
at all. Moreover, because Mayabb
v. Johnson, 168 F.3d 863 (5" Cir.
1999), was not a habeas case and,

therefore, may have enployed a
di fferent harnl ess error
standard, that <case is doubly

i napplicabl e.
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Furthermore, a finding by the court in
Gochicoall that theerror was not “crucia and
devastating” does not bar this court from
considering Gochicoa s ineffective assistance
of counsel clam. This Circuit has recognized
that an error does not have to be “crucia and
devastating” to be harmful under Brecht.
“[H]earsay testimony that is neither ‘crucia’
nor ‘devastating’ under Dutton may

nevertheless amount to reversible error under

Kotteakos.” United Statesv. Arias-Diaz, 497

F.2d 165, 172 (5™ Cir. 1974). Consequently,
even a proper finding that an error was not
“crucid and devastating” does not bar a
subsequent finding of a “substantial and
injurious’ error. Thus, this court should
address Gochicoa's Sixth Amendment claim

on aclear date, free of the clearly erroneous

and manifestly unjust rules of law applied by

Gochicoall.

Assuming, arguendo, that the “crucia and

devastating” finding were broad enough to



subsume the Brecht harmless error test, this
court would not be bound by Gochicoa Il
because a“ decision that was clearly erroneous
and would work a manifest injugtice” is an
exception to the law of the case doctrine.
Free, 164 F.3d at 272-73. Inthe pithy words
of the Seventh Circuit, Gochicoa sets off the
clearly erroneous standard because the topsy-
turviness of itsrule application “ strike[s] usas
wrong with the force of a five-week-old,
unrefrigerated deadfish.” 1d. (quoting Parts&

Elec. Motors, Inc. v. Sterling Elec. Inc., 866

F.2d 228, 233 (7" Cir. 1988)). As the district
court stated, “Gochicoa was represented by
counsel whose inaction and lack of basic
knowledgeresultedinaguilty verdict followed
by a sentence of sixty (60) years in Texas
prison.”
1.

Findly, application of Strickland to the

present case requires the conclusion that

Gochicoa was denied effective assistance of
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counsel. To determine whether the plaintiff
was denied effective assistance of counsel,
courts must apply the two-pronged test of
Strickland, 466 U.S. 668, 692-93 (1984). To
prevail on a claim of ineffective assistance of
counsel, a petitioner must first show that
counsal’ s performance was deficient. That is,
he must show that ”counsel’s representation
fell below an objective standard of
reasonableness.” 1d. This showing is often
difficult, as the Supreme Court employs a
“highly deferential” approach that accords a
“strong presumption that counsel’s conduct
fdls within the wide range of reasonable
professona assistance.” Id. at 689. The
second prong of the test requires that the
petitioner show prgjudice due to counsd’s

performance. See id. In defining prejudice,

this Circuit has held that



the defendant must show that thereis
a reasonable probability that, but for
counsel’ sprofessional errors, theresult
of the proceeding would have been
different. A reasonable probability isa
probability sufficient to undermine
confidence in the outcome. The
defendant need not show “that
counseal’ sdeficient conduct morelikely
than not atered the outcome in the
case” But it is not enough, under
Strickland, “that errors had some
conceivable effect on the outcome of
the proceeding.”

Motley v. Collins, 18 F.3d 1223, 1226 (5" Cir.

1994) (quoting Strickland, 466 U.S. at 693-
94)) (interna citations omitted).

Concerning the first prong of Strickland,
there appears to be little doubt that counsel’s
ingpt performance was deficient. As the
district court observed, knowledge of the very
basic rules of evidence is essential to any
competent representation in a crimina trial.
By falling to object to “obvioudy inadmissible
hearsay,” Gochicoa scounsel demonstrated hi s
ignorance of these basic rules. The district
court unequivocally stated, “Except for

defensecounsel, everyoneinthe courtroomon
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the day of the trial understood that the
statements of the informant were hearsay....”
Order Granting Habeas Writ at 17.

With respect to the preudice prong,
petitioner can clearly demonstrateareasonable
probability that, but for counsel’s deficient
performance, “the result of the proceeding
would have been different.” The hearsay
testimony established a substantial and direct
link between Gochicoa and the heroin dealer
who lived in the very street and block where
Gochicoa was seen walking and the illegal

drugs were later found. Without the tipster’s

out-of-court statement that Gochicoa was



buying fromthat dealer at that location at that
time, the state's case, as likely as not, would
have foundered because it would have rested
only upon the tenuous basis of Gochicoa's
nervousness and Carrasco’s testimony that at
dusk, he saw Gochicoa from 150 feet make a
throwing motion but did not see what object,

if any, hethrew. See Gochicoall, 118 F.3d at
442, 447. AsJdudge Jolly noted in his dissent,
“[T]he evidencethat Gochicoawasinthe area
to buy heroin [from an identified dealer who
lived there] providesacrucial link betweenthe
defendant and thedrugs.” Id. at 449 (Jolly, J.,

dissenting). Moreover, the prosecution’s
repeated reliance on the hearsay evidence
underscoresitsimportance. Seeid. (Jolly, J.,

dissenting). Even the mgjority in Gochicoalll

admits that the remaining evidence was solely

“circumstantial” and that the hearsay testimony

o ld.

“certainly bolstered the state's case. . .
at 447. Thus, any confidence in Gochicoa' s

conviction is undermined because, but for
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counsel’ sdeficient performanceinalowingthe
admisson of the hearsay, a reasonable
probability exists that the result of the
proceeding would have been different.

We should not assume that we are bound
by Gochicoa Il’s distorted application of the
“crucia and devastating” factor asaninverted
aufficiency of evidence test. Thus, an
independent evaluation should be undertaken
with respect to Gochicoa's ineffective
assistance of counsal clam applying the
Strickland analysis.  Accordingly, | would
AFFIRM the grant of habeas, REVERSE the
district court’s refusal to consider Strickland
prgudice, and RENDER judgment on the

ineffective assistance of counsel claminfavor

of Gochicoa.



