REVI SED, April 6, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-50612

DANI EL D. MCI NNI'S,
Pl ai ntiff-Appellant,

VERSUS

ALAMO COMMUNI TY COLLEGE DI STRI CT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

March 20, 2000

Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

D. Dwain Mclnnis (“Mlnnis”) appeals fromthe final judgnent
entered by the district court, Magistrate Judge Panela WMathy
presi ding, which granted summary judgnent to the defendant Al anp
Community College District (“ACCD’) on his clainms brought pursuant
to the Anericans Wth Disabilities Act. The magi strate judge
granted summary judgnent after concluding that Milnnis failed to
establish a prinma facie case of discrimnation under the ADA since
he neither was, nor was regarded as being, disabled, and

alternatively that ACCD had presented a legitinmate, non-



discrimnatory reason for termnating his enploynent which he
failed to establish was a nere pretext for intentiona
discrimnation. Because we find that there renmai n genui ne issues
as to the material facts in this case, we vacate the order of the
magi strate judge granting sunmary judgnent in favor of ACCD, and

remand for further proceedings.

| . BACKGROUND

In 1975, McInnis suffered a severe closed head injury when he
was involved in an autonobile accident. After a period of
rehabilitation, MlInnis was able to return to work full tine and
has not received any physical therapy since approxi mately 1980.
Hi s resul ting permanent i npairnents include slurred speech, wal ki ng
wth a linp, a language communication disorder, and partial
paralysis of his right side. According to Mlnnis, these
i npai rments have substantially [imted the nmajor life activities of
wal ki ng, speaki ng, conmuni cati ng, and perform ng sone manual tasks.

After having first worked for several banks and bank hol di ng
conpani es i n Beaunont, Texas, Mclnnis was hired on January 11, 1988
as part of Palo Alto College's (“PAC’) full-tinme faculty. H's job
duties included both cl assroominstructi on and coordi nating a joi nt
program sponsored by the Anerican Institute of Banking (“AlB") and
PAC. During his enploynent, Mlnnis concedes that he did not feel
the need for, nor did he request any, “reasonable acconmopdati on”
for his inpairnents. And there is no dispute as to Mlnnis's

qualifications to performthe essential functions of his position



as a business adm nistration instructor.

At some point in June 1992, Mlnnis was noved from his
position as coordi nator of the Al B/ PAC banking programto a full-
time teaching position. Brian Skinner, who was then president of
PAC, drafted an un-dated letter in which he provided McInnis with
the reasons for his transfer. He stated that “first, the banking
programwas not functioning well and, secondly, you had a handi cap
that may have contributed to this problem You were put into
teaching to provide 'reasonabl e accommopdation.'”?

At sone point during his enploynent as a teacher, a student
conpl ai ned to Departnent Chair John Schl egel, who rel ayed the oral
conplaint in witing to Judith Cardenas, the acting Dean of the
Business and Applied Science Departnent, that MIlnnis was
intoxicated in class. Schlegel recommended i nvestigation since the
student who was a trai ned nurse observed Mclnnis's slurred speech,
unst eady gait, blood-shot eyes, and pauses during his lecture. 1In
his nmenorandum Schlegel also indicated that he believed the
student's inpression nmay have been based upon a m sperception
regarding Mclnnis's disability since her report focused, and was
based primarily upon, his unsteady gait and slurred speech.

The record contains three letters which were sent fromAIB to
ACCD regarding Mlnnis's performance as banking program
coordinator. The first, dated June 10, 1991, was sent by Amanda

Tal aat , executive director of Al B, to the Dean of t he

1 The Anericans Wth Disabilities Act went into effect on
July 26, 1992, approximately one nonth followng Mlnnis's
“accommodation.”



Cccupational / Techni cal Educati on Departnent at PAC The letter
related AIB's concerns about the program and the belief that the
problens were related to Ml nnis. The second, dated April 15
1992, was sent by Peggy Wl ker, chairman of the AIB board, to John
Schl egel , the Business and Applied Sci ence Departnent Chair. That
letter stated that Ml nnis should not continue as director because
of his problems with “oral comrunication.” The third, dated
Novenber 19, 1993, was drafted by WIIliam Goetz, chairman of the
Al B board in San Antonio, to Dr. Joel Vela, the new President of
Palo Alto College (Vela was hired in May, 1993). That letter noted
a marked i nprovenent in the Al B/ PAC banking program after MIlnnis
had been renoved and stated that AIBwould rethink its relationship
wth PACif MIlnnis were returned to the position of coordinator.
Ms. Talaat testified that the third letter was prepared at the
request of ACCD, nore than one year after MInnis was renoved from
the coordi nator position, because Dr. Vela “needed it.”

The decision to renew Mclnnis's teaching contract in 1993 was
vested in Vela, the new president of PAC. On Novenber 22, 1993,
Vela informed Mclnnis by letter that his contract would not be
renewed beyond Decenber 31, 1993. His term nation date, however,
was subsequently extended to the end of the Spring senester of
1994. Despite this letter, the commttees in charge of pronotion
and tenure recommended to Vela that MInnis be both pronoted and
granted tenure. Notwi t hst andi ng the conmttees’ recommendation
Vel a recomended to the Chancellor, who in turn recomended to the

ACCD Board of Trustees, that MIlnnis receive neither a pronotion



nor tenure. Predi ctably, he got neither. Vela stated in his
deposition that there were two reasons why he did not want to renew
Mclnnis's contract: (1) the Novenber 19, 1993 letter addressed to
himfromAIB, and (2) the allegation that MlInnis taught a class
whi | e i ntoxicated.

On January 13, 1994, Mcinnis filed a charge of discrimnation
with the EECC, alleging that he had been discrimnated agai nst on
the basis of a perceived disability when his enpl oynent contract
was not renewed. Mlnnis received a right to sue letter fromthe
EECC, and the present |awsuit resulted.

As noted above, the magistrate judge concluded that MIlnnis
failed to establish a prim facie case of discrimnation under the
ADA since he neither was nor was regarded as disabl ed. In the
alternative, the magi strate judge concl uded t hat ACCD had present ed
a legitimte, non-discrimnatory reason for termnating MIlnnis's
enpl oynent, which he failed to establish was a nere pretext for

intentional discrimnation. MlInnis tinely appeal ed.

1. DI SCUSSI ON
We reviewthe grant of summary judgnent de novo, applying the
same standards as the district court. See Sherrod v. Anerican
Airlines, Inc., 132 F.3d 1112, 1119 (5'" Cr. 1998). Sunmary
j udgnent under Rule 56 of the Federal Rules of Cvil Procedure is
appropriate only if
: t he pl eadi ngs, depositions, answers to
interrogatories, and admssions on file,
together with the affidavits, if any, show

that there is no genuine issue as to any
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material fact and that the noving party is
entitled to judgnent as a matter of |aw

Fed. R CGv. P. 56(c).

A fact is material if it could affect the outcone of the
lawsuit, and a dispute about a material fact is genuine if the
evidence i s such that a reasonable jury could return a verdict for
the non-noving party. See Anderson v. Liberty Lobby, Inc., 106
S. C. 2505 (1986). In reviewing all of the evidence, courts nust
| ook at the evidence and draw all inferences therefromin a |light
nost favorable to the non-noving party. See Hi bernia Nat'l Bank v.
Carner, 997 F.2d 94, 97 (5'" Gir. 1993). Thus, we review all of the
evidence inthis casein alight nost favorable to Mclnnis, draw ng
all reasonable factual inferences therefrom and naking al

credibility determnations related thereto in his favor.

1. The Prima Facie Case of Discrimnation.

This being a case brought wunder the Americans Wth
Disabilities Act where only circunstantial evidence is offered to
show the all eged unlawful discrimnation, we apply the MDonnel
Douglas, Title VIl burden-shifting analysis. See Daigle v. Liberty
Life Ins. Co., 70 F.3d 394, 396 (5'" Cir. 1995) (citing MDonnel
Dougl as Corp. v. Geen, 93 S. Q. 1817, 1824 (1973)). Under this
framework, a plaintiff nust first nake a prima facie show ng of
discrimnation by establishing that: (1) He is disabled or is
regarded as disabled; (2) he is qualified for the job; (3) he was
subjected to an adverse enploynent action on account of his
disability; and (4) he was replaced by or treated | ess favorably
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t han non-di sabl ed enpl oyees. See Burch v. Coca-Cola Co., 119 F. 3d
305, 320 (5" Gir. 1997), cert. denied 118 S. Ct. 871 (1998). Once
the plaintiff makes his prima faci e showi ng, the burden then shifts
to the defendant-enployer to articulate a legitimte, non-
di scrimnatory reason for the adverse enpl oynent action. Once the
enpl oyer articulates such a reason, the burden then shifts back
upon the plaintiff to establish by a preponderance of the evidence
that the articulated reason was nerely a pretext for unlawful
discrimnation. See Daigle, 70 F.3d at 396.

As not ed above, the threshold el enent of a prinma faci e show ng
of discrimnation under the ADA is a showng that the plaintiff
either is, or is regarded as being disabled. Failure to establish
an actual or perceived disability is thus fatal to a plaintiff's
case. The magistrate judge based her conclusion that Mlnnis
failed to set forth a prima facie case of ADA di scrimnation on two
sub-determ nations: (1) that Mclnnis was neither actually disabl ed
nor regarded as disabled; and (2) that he was not term nated on
account of the alleged disability or perception of disability. W

confine our consideration of this case to those two issues.

A |Is Mlnnis either disabled or “regarded as” di sabl ed?

The magistrate judge properly identified the relevant
standards for defining and determ ning when one is disabled under
the ADA. A “disability” under the ADA is defined as “a physical or
mental inpairnment that substantially limts one or nore of the

major life activities of [an] individual; a record of such



i npai rment; or being regarded as having such an inpairnment.” 42
US C 8§ 12102. A “mjor |life activity,” as defined by the EECC
regul ations includes such functions as “caring for oneself,
perform ng manual tasks, walking, seeing, hearing, speaking,
breat hing, |l earning, and working.” 29 CF. R 8 1630.2. And one is
“substantially limted in a mjor life activity if he is:
(i) Ju]lnable to performa major life activity that
the average person in the general population can
perform or
(ii) [s]ignificantly restricted as to t he
condition, manner, or duration under which an
individual can perform a particular major Ilife
activity as conpared to the condition, nmanner, or
duration under which the average person in the
general popul ation can performthat sane major life
activity.
29 CF.R 8 1630.2. Furthernore, an individual may be “regarded as
di sabled” if he has a physical or nental inpairnment that does not
substantially limt maor life activities but nonetheless is
treated by a covered entity as constituting such alimtation. See
id.

Wth respect to whether Mclnnis is actually di sabl ed, we note
that the analysis of whether a plaintiff's clainmed inpairnent
interferes wwth a major life activity in such a substantial way as
to constitute a disability requires an individualized inquiry. See
Sutton v. United Air Lines, Inc, 119 S. C. 2139, 2147 (1999).
ACCD argues that Mclnnis has failed to articulate with specificity
any substantial limtation of his ability to perform everyday

activities, and that what he has alleged is only mld difficulty in

wal ki ng, speaking, and perform ng nmanual tasks. ACCD notes that



Mclnnis clains only that, as a result of an autonobil e acci dent, he
has sonmewhat slurred speech (which he calls an expressive | anguage
di sorder (“ELD’)), a slight linp which is exaggerated when he is
fatigued, and stiffness and fatigue i n his hands whi ch prohi bit him
fromproperly formng script letters. ACCD also notes that when
provi ded an opportunity to disclose any physical |imtations that
would affect his ability to perform his job functions on his
enpl oynent application, he responded “none.”

ACCD cites several cases in support of its contention that the
mld inpairnments suffered by Mclnnis do not rise to the |evel of
“disability” under the ADA. See Talk v. Delta Air Lines, Inc., 165
F.3d 1021, 1022-1025 (5" Gir. 1999); Deas v. River West, L.P., 152
F.3d 471, 480 n.2 (5 Gr. 1998), cert. denied, 119 S. C. 2392
(1999); MG awv. Sears, Roebuck & Co., 21 F. Supp.2d 1017, 1021 (D
M nn. 1998). However, as noted above, disability determ nations
must be nmade on a case-by-case basis, wthout strict categorica
reliance on disability determ nations nmade in prior cases as
establishing per se disability or non-disability. See Sutton, 119
S. . at 2147.

In the circunstances of this case, we need not reach the issue
of whether Mlnnis was actually disabl ed because, even if he does
not suffer froman “actual” disability, Mlnnis may still recover
if his enployer “regards” him as being disabled. As will be
di scussed bel ow our review of the record of this case |leads us to
conclude that there remains a genuine factual issue as to whether

Mcl nnis was “regarded as” disabled by his enpl oyer.



In order to be “regarded as” disabled a plaintiff nust: (1)
have a physical or nental inpairnent that does not substantially
limt major life activities, but be treated as such by an enpl oyer;
(2) have a physical or nental inpairnment that substantially limts
one or nore major |ife activities, but only because of the
attitudes of others toward the inpairnent; or (3) have no actua
inpairment at all, but be treated by an enployer as having a
substantially imting inpairnment. See Sherrod, 132 F.3d at 1121.
The plaintiff also nust establish that the inpairnment, if it
exi sted as perceived, would be substantially limting. See Deas,
152 F. 3d at 476.

Mclnnis appropriately relies on the testinony of ACCD s ADA
conpliance coordinator that she could tell fromhis file that he
was either disabled or perceived as disabled by ACCD. Per haps
under st andably, ACCD fails to address this damaging testinony in
its brief. Mclnnis also relies on fornmer President Skinner's
letter in which he told Mlnnis that his transfer was an
“accommmodation” for his “handi cap.” ACCD counters that Skinner was
not a deci sion nmaker in the adverse enpl oynent action taken agai nst
Mclnnis (contract non-renewal ), that the statenent was made prior

to enactnment of the ADA 2 and that there is no evidence that

2 ACCD s argunent here is suspect. ACCDis correct that the
ADA was not nmde retroactive, but there is no support for the
concl usion that pre-ADA activities cannot be used as evi dence that
a plaintiff was “regarded as” disabled. Rat her, the non-
retroactivity of the ADA nerely renoves adverse enpl oynent actions
taken prior to enactnent fromthe scope of the statute.
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Ski nner understood the |egal neaning of the ternms “handi cap” and
“reasonabl e acconmopdati on.”

ACCD al so argues that nerely because it may have been aware of
a disability, that does not require a finding that it “perceived’
Mcl nnis as disabled. And according to ACCD, there is no evidence
that President Vela or anyone whom he consulted prior to deciding
not to renew Mlnnis's contract viewed Mlnnis as being
substantially limted in any major life activity.

Mclnnis argues that he need only establish that he was
regarded as unable to perform or significantly restricted in
performng a major life activity (speech). He argues that the
reasonabl e accommodati on provi ded by Skinner intransferring himto
teaching only was to allow him to perform his essential |ob
functions in spite of his disability (that is, his substantially
limted major life activity of speech).

Construing all of the evidence and factual inferences in favor
of McInnis, especially the testinony of ACCD s own ADA conpli ance
coordinator, and irrespective of whether he suffered an actual
disability, there is anple evidence from which a reasonable jury
could find that ACCD perceived or regarded MlInnis as disabled
because he was substantially limted in his nmajor life activity of

speaki ng.

B. Was McInnis term nated “because of” his disability?
In order to nmake his prima facie showi ng of discrimnation,

Mcl nnis must al so establish that he was term nated “because of” his
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disability. Here the undisputed evidence is that the stated
reasons given by Vela for not renewing Mlnnis's contract
(effectively termnating him were two-fold: (1) a student's
all egation of intoxication in the classroonm and (2) concerns over
hi s poor performance as banki ng coordi nator.

Nei t her of these two reasons is supported by the record of
this case. By its own admssion in its supplenental position
statenent to the EEOC, ACCD stated that “the only allegation
related to a 'disability' [the nenorandum regarding a student
all egation of intoxication while teaching] was investigated and
summarily dism ssed.” The relied upon conplaints about MlInnis's
j ob performance as Al B/ PAC program coordi nator were stale, as he
transferred to a new position as a teacher sone one and a half
years prior to ACCD s decision not to renew his contract, and
Mclnnis received only outstanding performance reviews as an
instructor during the one and a half years preceding his
term nation. Moreover, both of the reasons given for Mlnnis's
termnation are entirely related to and predicated upon his
perceived disabilities. He was in effect termnated for his poor
performance as banking coordinator, and his poor perfornmance
resulted fromhis disability or perceived disability. Likew se,
the intoxication allegation had, by ACCD s own adm ssion, been
summarily dism ssed as caused by the synptons of his disability.

Mclnnis states that he was “a di sabl ed enpl oyee performng in
an out standi ng fashi on under a reasonabl e acconmodati on [who] was

termnated as a direct consequence of the synptons of his

12



disability.” Construing all of the evidence in a light nost
favorable to Mclnnis, we find that a reasonable jury could have
agreed with Mlnnis's statenent and concluded from the evidence
presented that Ml nnis was term nated because his enpl oyer regarded
hi mas di sabl ed. W therefore conclude that Ml nnis has sustai ned
his initial burden of establishing a prinma facie case of unlawf ul

disability based discrimnation

2. Reasonable Inference of Discrimnation

As noted above, wunder the MDonnell Douglas franmework
applicable to cases based on circunstantial evidence, once a
plaintiff makes his prima facie show ng, the burden then shifts to
the defendant-enpl oyer to articulate a legitinmte, non-
discrimnatory reason for the adverse enpl oynent action. And once
t he enpl oyer articul ates such a reason, the presunption of unl awf ul
di scrim nation di sappears and the burden then shifts back upon the
plaintiff to establish by a preponderance of the evidence that the
articul ated reason was merely a pretext for unl awf ul
discrimnation. See Daigle, 70 F.3d at 396.

I n Rhodes v. Quiberson Ol Tools, 75 F.3d 989, 994 (5" Cir.
1996) (en banc), we held that in order to sustain a finding of
di scrimnation, “circunstantial evidence nust be such as to allow
a rational factfinder to make a reasonable inference that
[disability] was a determnative reason for the enploynent
deci sion.” ld. Wth respect to creating such an inference, we

held in Rhodes that “a jury issue will be presented and a plaintiff
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can avoid summary judgnent . . . if the evidence taken as a whole
(1) creates a fact issue as to whether each of the enployer's
stated reasons was what actually notivated the enployer and (2)
creates a reasonable inference that [ di sability] was a
determ native factor in the actions of which plaintiff conplains.”
| d.

Mclnnis contends that he has satisfied his burden under
Rhodes. First, he argues that the sunmary judgnent evidence
created establishes that ACCD s two proffered reasons for not
renewing his contract were neither legitinmate, nor  non-
discrimnatory; he argues that he was termnated for reasons
directly related to the synptons of his disability. Second,
Mclnnis argues that there is anple evidence to establish a
reasonable inference that his perceived disability was a
determ native factor in the decision not to renew his contract.

Wile the reasons advanced by ACCD for termnation
(i ntoxication and poor perfornmance as banki ng coordi nator), may be
facially legitimte, we express doubt as to whether they are non-
di scrim natory. As noted above, neither of the reasons are
supported by the record evidence. That is, ACCD conceded that the
i ntoxication allegation was sunmarily dism ssed, and it relied upon
conpl ai nts about Ml nnis's poor performance as the Al B/ PAC program
coordi nator which were stale by nore than one and a half years
W t hout regard to his notably i nproved perfornmance once transferred
to a teaching only position. In our view, there was sufficient

evidence presented to create a fact issue as to whether ACCD s
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stated reasons were what actually notivated the decision to not
renew Mclnnis's contract.

Qur review of the record also reveals anple evidence from
which a reasonable jury could conclude that ACCD s proffered
reasons were nothing nore than a pretext for unlawful
di scrimnation based upon MIlnnis's perceived disability. The
followng is the evidence proffered by Mlnnis, which when
construed in his favor, supports an inference of discrimnation
(1) contradictions between Departnent Chair Schl egel and President
Vel a regardi ng whet her they di scussed Mclnnis and the intoxication
allegation; (2) contradictions regarding the disposition of the
intoxication allegation (summarily dism ssed or active conplaint
serving as primary reason for termnation); (3) ACCD s report to
the EECC which it confessed contained fal se statenents regarding
comm ttee recommendati ons on tenure; (4) the adm ssion by Vel a that
he knew the EECC statenents were fal se when they were nade yet he
did nothing to correct them (5) ACCD s denial that it ever
accommobdated Mclnnis's disability versus the statenment of then-
Presi dent Skinner to the contrary; (6) M. Talaat being requested
by Vela out of the blue to prepare a letter criticizing Mclnnis's
earlier performance in a position he no longer held so that the
letter could be used as a “trigger” only days |later to term nate

Mclnnis;® (7) the sworn contradictions between ACCD s EEO nmanager

3 This fact seens npbst damming of pretext as M. Tal aat
specifically stated that she was asked to prepare the letter
conpl ai ni ng about Ml nnis sone one and a half years after he had
been renoved fromthat position because Vela “needed it.”
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and its ADA coordi nator regardi ng conversations about MIlnnis and
the reasons for his termnation; and (8) the testinony of the ADA
coordi nator that she was asked by the EEO nmnager to destroy
docunents which m ght hurt ACCD s position

ACCD argues that Dr. Vela, the decision-nmaker in this
scenario, was unaware of Mlnnis's file, his disability, or
Skinner's all eged accomodation thereof. Thus, ACCD argues that
right or wong, for all Vela knew, McInnis was still the banking
coordi nator who perforned poorly in the past and who had appeared
for a class intoxicated. Yet we find that Vela's “ignorance” is
suspect in light of the evidence that he solicited the third
conplaint letter fromMs. Talaat specifically to build a case for
firing Mlnnis and that he nmade no effort to validate the
i ntoxi cati on conpl ai nt before maki ng his non-renewal decision. W
note that the student's m sperception as to Mclnnis's intoxication
was acknow edged as being related to his disability when in its
EECC response, ACCD acknow edged that her perceptions were
disability related and affirmati vely represented that the conpl ai nt
had been summarily dism ssed in order to dimnish the effects of
the conplaint. However, Dr. Vela stated later that this admttedly
“disability related m sperception” fornmed half of the basis for his
decision to take adverse action agai nst MInnis.

We conclude that MIlnnis has put forth evidence which a
reasonable jury could use to determne that the true, driving
reason for not renewing MIlnnis's contract was inpermssible

di scrim nation based on his actual or perceived disability. Thus,
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we al so conclude that the nagistrate judge erred in finding as a
matter of law that Mclnnis failed to create a genuine issue of
material fact as to that issue. A reasonable jury, viewing all of
the evidence in a |light nost favorable to Mclnnis, could certainly
resolve these matters in his favor. As such, and thus, sunmary

j udgnent was inprovidently entered agai nst him

I11. CONCLUSI ON
For all of the foregoing reasons, we VACATE the magistrate
judge's order granting summary judgnent in favor of ACCD and REMAND

this cause for further proceedi ngs consistent herewth.
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