UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50655
Summary Cal endar

BANK ONE TEXAS N. A,
Plaintiff, Counter Defendant- Appell ee,

V.

ARCADI A FI NANCI AL LTD. ,
Def endant, Counter Plaintiff-Appellant.

Appeal fromthe United States District Court
For the Western District of Texas, Austin Division

July 27, 2000
Before SM TH, BARKSDALE and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Def endant, Arcadia Financial (“Arcadia”), appeals the
district court's denial of its notion for summary judgnent.
Arcadi a al so appeals the district court's grant of summary
judgnent in favor of plaintiff, Bank One Texas (“Bank One”).
Because we find that Bank One had a perfected security interest
at all tinmes pertinent in this case, we affirm

FACTUAL H STORY AND PROCEEDI NGS BELOW

Bank One, a Texas corporation, sued Arcadia, a M nnesota
corporation, seeking a declaratory judgnent that it has a
security interest wwth respect to certain inventory owned by Lone
Star Used Cars (“Lone Star”). Arcadia filed a third-party
conpl ai nt against Lone Star, a Texas |limted partnership, and

Franci s Bradshaw, an individual who is the principal of Lone Star



and a citizen of Texas.

Bank One alleged that it perfected a security interest under
Texas law in Lone Star's inventory of autonobiles for sale, and
pursuant to this security interest, Bank One retai ned physi cal
possession of the certificates of title to the autonobiles in
Lone Star's showoom In July of 1998, nine purported buyers in
the ordinary course of business purchased autonobiles from Lone
Star's inventory. Each of these purchases was financed by
Arcadia. Bank One refused to relinquish possession of the
certificates of title, arguing that its perfected security
i nterest and physical possession of the certificates of title
protected its interest with regard to Lone Star, Arcadia and the
purported nine buyers. It is Bank One's position that its
security interest in the autonobiles continued in full force and
ef fect notw thstanding the purported sales of the sane. Arcadia
filed a counterclaimagai nst Bank One seeking declaratory relief

and noney damages for conversion and tortious interference.!

! Arcadia also filed a third party conpl aint agai nst Lone
Star for breach of contract and agai nst Francis Bradshaw for
breach of a guaranty agreenent. The district court severed this
action fromthe case on appeal. The parties to the third-party
action eventually filed an agreed summary judgnent di sposing of
the case and granting Arcadi a danages and attorney's fees.
Advancing a theory of election of renedies and judicial estoppel,
Bank One argues that this judgnent is an additional reason we can
affirmthe district court. Because we affirmthe district
court's ruling based on the nerits, we do not speak to the
soundness (or l|lack thereof) of Bank One's argunent. Furthernore,
we deny as npbot Bank One's notion that we take judicial notice of
the district court's entry of the agreed summary judgnent between
Arcadi a and Lone Star.
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Arcadi a and Bank One filed cross notions for summary
judgnment. The district court granted Bank One's notion and held
that Bank One's security interest was perfected and had priority
over that of Arcadia. The district court denied Arcadia's notion
for summary judgnent, holding that Arcadia's clains for
conversion and tortious interference failed as a matter of |aw
Arcadi a appeal s both of these rulings.

STANDARD COF REVI EW

We review a district court’s grant of summary judgnent de
novo, applying the sanme standard as the district court. See FED.
R QGv. P. 56. The noving party is entitled to judgnent as a
matter of | aw when the record indicates no genuine issue as to
any material fact. See Celotex Corp. v. Catrett, 477 U. S. 317,
322 (1986); Liberty Mut. Ins. Co. v. Canal Ins. Co., 177 F.3d
326, 331 (5th Cir. 1999).

We review a district court's decision that an absent party
is not indispensable for an abuse of discretion. See Weat V.
Pfizer, Inc., 31 F.3d 340, 344 (5th Gr. 1994).

DI SCUSSI ON

The Buyers of the Autonobiles are not |Indispensable Parties.

The district court did not abuse its discretion in retaining
jurisdiction as the buyers of the autonobiles were not

i ndi spensabl e parties under FED. R Cv. P. 19.

1. Lone Star's Purported Sale of the Autonobiles did not cut
of f Bank One's Security Interest.
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The record shows that Bank One has a perfected security
interest in all present and future inventory of Lone Star to
secure a line of credit for inventory or “floor plan” financing.
Under Bank One's arrangenent with Lone Star, it holds the
certificates of title to all autonobiles in Lone Star's inventory
until Lone Star forwards noney to Bank One foll ow ng a purchase
by a consuner. Arcadia was on notice of Bank One's security
interest by virtue of Bank One's filing of a UCC-1 form as
required to perfect its security interest.

Lone Star purported to sell nine used vehicles to consuners
w t hout inform ng Bank One of the transactions or forwarding the
proceeds of the sale to Bank One. The alleged buyers were given
physi cal possession of the vehicles and entered into | oan
agreenents with Arcadi a where the buyer nakes nonthly paynents to
Arcadia while Arcadia holds title to the autonobiles as
collateral. Arcadia seeks possession of the certificates of
title to the nine autonobiles fromBank One so it can record its
liens to perfect its security interests. The rub in this case is
that Bank One refuses to give up possession of the certificates
of title to Arcadi a.

Arcadi a argues that Bank One nmust surrender possession of
the certificates of title because the consuners were “buyers in

the ordinary course of business,” whose purchases extingui shed



Bank One's security interest.? Bank One argues that, as between
Arcadi a and Bank One, the consuners were not buyers in the

ordi nary course of business because a valid sale never took pl ace
under the Texas Certificate of Title Act. See TeEX. TRansp. CoDE
ANN. 8 501.071(a) (West 1999) (“A notor vehicle may not be the
subj ect of a subsequent sale unless the owner designated in the
certificate of title transfers the certificate of title at the
time of sale.”).?

The district court correctly found that, as between Bank One
and Arcadia, the purported sales by Lone Star violated the
Certificate of Title Act and were therefore void. See, e.g.,
Gallas v. Car Biz, Inc., 914 S.W2d 592, 594-95 (Tex. App.--

Dall as 1995, wit denied); Everett v. United States Fire Ins.

2 See Tex. Bus. & Com CobE ANN. § 1.201(9) (West 1994)
(“"Buyer in the ordinary course of business' neans a person who
in good faith and wi thout know edge that the sale to himis in
violation of the ownership rights or security interest of a third
party in the goods buys in ordinary course froma person in the
busi ness of selling goods of that kind but does not include a
pawnbroker.”). “[A] buyer in the ordinary course of business

takes free of a security interest created by his seller even
t hough the security interest is perfected and even though the
buyer knows of its existence.” Tex. Bus. & Com CobE ANN. 8
9.307(a) (West 1994).

3 This provision creates no conflict between the Business
and Comrerce Code and the Certificate of Title Act that would
trigger the pre-enption provision in the Certificate of Title
Act. See Tex. Transp. CobE ANN. 8 501. 005(a) (West 1999) (“Chapters
1-9, Business & Conmerce Code, control over conflicting
provi sions of this chapter.”); see also Pfluger, 620 S.W2d 739,
741 (Tex. Cv. App.--Dallas 1981, wit ref'd n.r.e.) (concluding
that the two statutes “nmay reasonably be construed so as to give
effect to both”).
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Co., 653 S.W2d 948, 950 (Tex App.--Ft. Worth 1983, no wit);
Pfluger, 620 S.W2d at 741-42. “An owner's purported transfer of
an aut onobil e which does not conply with the Texas Certificate of
Title Act does not affect a third party's rights.” United States
v. 1977 Porsche Carrera, 946 F.2d 30, 34 (5th Gr. 1991).
Therefore, since no | egal sales were nade to the purported
buyers, they could not be considered “buyers in the ordinary
course of business” as required to sever Bank One's security
interest. W agree with the district court's interpretation of
Texas law* to wit: Athird party's perfected security interest is
not interrupted when a purported buyer attenpts to purchase an
autonobile without receiving title as required to conplete a sale
under the Certificate of Title Act.

I11. Arcadia' s Danmage Clains Were Properly Dismssed as a Matter
of Law.

We also agree with the district court's determ nation that
because no sal es were nmade under Texas |law, Arcadia's clains for
conversion and tortious interference fail as a matter of |aw.

CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

j udgnent .

4 Because the district court properly had diversity
jurisdiction, it was obligated to determ ne how t he Texas Suprene
Court would apply Texas law on this issue. See, e.g., Erie RR
Co. v. Tonpkins, 304 U S. 64 (1938).
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