IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50699

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

M CHAEL L. LEWS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

May 9, 2000
Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges.
BENAVI DES, Circuit Judge:

Appel lant M chael L. Lewis (“Lewis”) appeals fromthe
district court’s revocation of his supervised rel ease.
Specifically, Lewis contends that, because the Parole Conm ssion
paroled himin 1998, his original sentence inposing supervised
rel ease nmust be invalid because supervised rel ease and parole are
mutual |y exclusive. Therefore, Lews insists, the district court
| acked jurisdiction over himto revoke his supervised rel ease.

Lew s’ s argunent contains two foundational assunptions, both
flawed. The first is the notion that supervised rel ease and

parole are nmutual ly exclusive; the second is the assertion that



subsequent acts of the Parole Conm ssion could render invalid a
prior, correct judgnent. W address each in turn.

Bet ween 1970 and 1986, Congress enacted four different
statutes! that set forth the sentences for substance abuse
offenses. Lewis is correct when he argues that not one of these
statutes, standing alone, authorizes the inposition of both
parol e and supervised release. But what Lewis ignores is that,
in the conplex interplay between the statutes’ effective and
repeal dates, sone persons convicted of drug offenses, |ike
Lewws, will find thenselves on both parole and supervi sed rel ease
si mul t aneously. This occurs because § 1002 the Anti-Drug Abuse
Act of 1986 (“ADAA’) nmandates supervised rel ease for al
i ndi vidual s convicted of drug offenses after QOctober 26, 1986.
See 21 U S.C 8§ 841 (b)(1)(A (containing the codification of 8§

1002); see also Gozlon-Peretz v. United States, 498 U S. 395, 405

(1991) (holding that 8 1002 took effect on the date of its

enact nent, COctober 27, 1986). However, the “good conduct
statutes,” 18 U S. C. 88 4161-4164 (repeal ed 1987), according to
which the United States Parole Conm ssion cal cul ated pre-

gui deli ne of fenders’ sentences, were not repealed until Novenber

1, 1987. See Sentencing Reform Act, Pub. L. 98-473, Tit. II, 8§

! See Control | ed Substances Act, Pub. L. No. 91-513, Tit. I, 84
Stat. 1242 (1970); Controlled Substances Penalties Amendnent Act, Pub. L. No.
98-473, Tit. Il, ch. V, 98 Stat. 2068 (1984); Sentencing Reform Act, Pub. L.
98-473, Tit. 11, ch. 11, 98 Stat. 1987 (1984); Anti-Drug Abuse Act, Pub. L.
99-570, 100 Stat. 3207 (1986).



235(a) (1) (1984) (providing for the repeal of the good conduct
statutes, effective Novenber 1, 1987). The good conduct statutes
provide for mandatory early rel ease based upon good conduct
credits, and further posit that anyone so rel eased shall be
“deened as if on parole.” 18 U S.C. § 4164. Therefore, for
t hose individuals convicted of drug offenses that occurred during
the year and four days between October 26, 1986 and Novenber 1
1987, the Parole Conm ssion will calculate their sentences
pursuant to the good conduct statutes—thereby allowing themto be
parol ed—but the district court will also sentence themto
supervi sed rel ease in accordance with the ADAA. 2

We are cogni zant of the fact that 8§ 1002 of the ADAA al so
contai ned the | anguage: “No person sentenced under this
subpar agraph shall be eligible for parole during the term of
i nprisonnment inposed therein.” W are thus confronted with a
direct conflict between 88 4161-4164 and § 1002 for the tine
period after Cctober 26, 1996 and before Novenber 1, 1997.
However, where two statutes directly conflict, the nore specific

of the statutes controls. See Inre Arnmstrong, —F.3d —(5th

Gir. 2000), available at 2000 W. 263426 (5th Gr. (Tex.)), at * 4

2 We enphasize that we are in no way inplying that parole is

automatic or mandatory for those individuals convicted of drug offenses
occurring after October 26, 1986 and before Novenber 1, 1987. The Parol e
Commi ssion’s grant of parole depends entirely on whether the individua

i ncarcerated earned early parole through his good conduct. Qur hol ding does
not inpact in the slightest the Parol e Conm ssion’ s decision-nmaking process as
to whether to grant parole; rather, we sinply hold that the Parole

Commi ssion’s determination to grant parole in this instance can be construed
as being consistent with the lawin effect at the tine.
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(“One basic principle of statutory construction is that where two
statutes appear to conflict, the statute addressing the rel evant
matter in nore specific terns governs.”). Here, we have general
(though absol ute) |anguage in 8 1002 barring parole contrasted
with specific instructions for cal cul ating sentence | engths,
including parole, in 88 4161-4164.° Moreover, 8§ 235(a)(1l) of the
Sent enci ng Reform Act specifically mandated the repeal of 8§88
4161- 4164 on Novenber 1, 1987, thereby elimnating the
possibility that Congress intended inplicitly to repeal 88 4161-

4164 with 8 1002. See generally Jackson v. Stinnett, 102 F. 3d

132, 135 (5th Gr. 1996) (“It is hornbook |aw that ‘repeals by

inplication are not favored.’” (quoting Crawford Fitting Co. v.

J.T. Gbbons, Inc., 482 U S. 437, 442 (1987))). Therefore,

despite the conflict, we hold that, for persons convicted of drug

For instance, § 4161 states:

Each prisoner convicted of an of fense against the United States
and confined in a penal or correctional institution for a definite
termother than for life, whose record of conduct shows that he
has faithfully observed all the rules and has not been subjected
to punishnent, shall be entitled to a deduction fromthe term of
hi s sentence beginning with the day on which the sentence
comrences to run, as follows:

Five days for each nonth, if the sentence is not |less that six
nont hs and not nore than one year.

Si x days for each nonth, if the sentence is nore than one year and
| ess than three years.

Seven days for each nonth, if the sentence is not |ess than three
years and | ess than five years.

Ei ght days for each nonth, if the sentence is not |ess than five
years and | ess than ten years.

Ten days for each nonth, if the sentence is ten years or nore.

When two or nore consecutive sentences are to be served, the
aggregate of the several sentences shall be the basis upon which
t he deduction shall be conputed.



of fenses occurring after October 26, 1986 and before Novenber 1
1987, the possibility exists—depending on the good conduct of the
i ndi vi dual incarcerated and the cal cul ations of the Parole
Comm ssi on—+that such individual m ght experience both parole and
supervi sed rel ease concurrently. Because parole and supervi sed
rel ease may coexist, we decline Lews’s invitation to infer error
inthe district court’s judgnent fromthe fact of the
si mul t aneous presence of parole and supervised release in his
post-incarceration life.

More fundanental ly, however, Lewis’s novel attenpt to
vitiate a valid district court judgnent by neans of his
subsequent parole derives froman old error of |ogic: post hoc,

ergo propter hoc. Lew s does not contest the validity of the

district court’s judgnent when issued, nor could he successfully:
supervi sed rel ease was available and a valid condition on Lews’s
freedomfromincarceration. How the subsequent actions of the
Par ol e Conm ssion can transnogrify a valid district court
judgnent into an unenforceable edict Lewi s does not explain,
though this is the central prem se of his argunent. W need not
attenpt to intuit his reasoning, however, because his concl usion
is plainly incorrect: no action of the Parole Comm ssion’s could
invalidate the valid district court’s judgnent. Fromthis
perspective, even if parole and supervised rel ease were nutual |y
exclusive, the district court’s judgnent would still be valid
because the separation of powers doctrine insulates the validity
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of the district court’s judgnent fromthe subsequent acts of an

executive agency |like the Parole Comm ssion. See United States

v. Einspahr, 35 F.3d 505, 507 (10th Gr. 1994) (“Preserving this

delicate bal ance of authority requires that the power of
executive agencies with respect to parole not circunscribe the
ability of the courts to set specific sentences.”). Therefore,
the fact of Lewis’s parole in 1998 cannot cast doubt upon the
propriety of the inposition of supervised release by the district
court in 1993, and, once again, we reject Lewis’s contention that
the district court’s judgnent is invalid.

Because the district court judgnent inposing supervised
release is valid, the district court had jurisdiction over Lew s
to revoke his supervised release. W therefore affirm

AFFI RVED



