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Arturo P. Medina brought suit against his enployer Ransey
Steel Conpany, Inc. (“Ransey Steel”) and Doug Ransey, an enpl oyee
of the corporation, alleging that they refused to pronote him
because of his age and termnated himin retaliation for
conpl ai ning of age discrimnation. Medina began working for
Ransey Steel in 1968 when he was thirty-two years of age. Six
years later, he left Ransey steel in search of other career
opportunities which included a job selling real estate for a
Century 21 franchise. In 1978, Medina returned to Ransey Stee
and worked as a detailer just as he had prior to | eaving the
conpany. A detailer prepares shop drawi ngs for the steel
conponents that Ransey Steel sells to its custoners.

Al t hough Medi na worked as a detailer for the balance of his
enpl oy at Ransey Steel, from 1978 to 1994, he sought pronotions
on three occasions. A few years after his return to Ransey
Steel, Medina expressed interest in an outside sales position.

Al t hough Ransey Steel never officially stated that the position
was open, Ransey Steel awarded the job to Joe Menchey, a man
twenty-five years Medina' s junior. Sonetine in 1989 or 1990,
Menchey resigned and Medi na again expressed interest in the
out si de sales position. According to Medina, Ransey Steel’s
president, G eg Ransey, told himthat he did not have the right
“Iingredients” for the job. After offering the job to an enpl oyee

who declined it, the position renmained open for several years



until Ranmsey Steel hired Fred Chavarria, a man twenty-five years
Medi na’ s j uni or.

During the tinme that the outside sales position was vacant,
| smael Legarreta, an Assistant Vice-President at Ransey Steel,
held a neeting to discuss the newly created | ead detailer
position. Medina clains that during this neeting the issue of
productivity arose and that Lupe de la Cruz believed that the
solution was to “get rid of all the old people.” De la Cruz
received no reprimand for this comment and, in fact, was pronoted
to the new | ead detailer position. Ransey Steel clains that
Medi na never applied for the | ead detailer position but Medina
says that Legarreta told himand other detailers that they woul d
all be considered for the position.

After he was passed over for the | ead detailer position,
Medi na began conpl ai ni ng about age discrimnation to his fell ow
wor kers. Medina contends that prior to these conplaints, his
personnel record contained only one conpl aint about his work.
After he conpl ai ned, Medina' s supervisors entered at | east eight
conplaints in his personnel file, and, on Novenber 22, 1993, Doug
Ransey pl aced hi mon probation for ninety days.

On Decenber 3, 1993, Medina nailed a charge to the Texas
Comm ssion on Human Rights (“TCHR’) alleging age discrimnation.
Medi na anended this charge on Decenber 7, 1993. The Equa

Enmpl oynent Qpportunity Comm ssion (“EECC’) received notice of the



charge on Decenber 20, 1993. According to Medina, in February of
1994, he attended a neeting at which Isnael Legarreta told Medina
about Ransey Steel’s chain of command and then said, “l don't
care if you have been with the conpany five years or fifty years.
And | don’t care if you sue ne or take ne to court. It’s going
to be hard for you to collect.” Doug Ransey, one of Medina's
supervisors, termnated himand nenorialized the decision in a
menor andum dat ed March 10, 1994.

On Novenber 29, 1994, Medina filed his Original Petition in
state court alleging discrimnatory non-pronotion and retaliatory
di scharge under Chapter 21 of the Texas Labor Code. Ransey Steel
and Doug Ransey renoved the action to federal court claimng that
it was preenpted by the Federal Age Discrimnation in Enploynent
Act (“ADEA’). The federal court remanded the case to the state
court on February 2, 1995.

After an initial trial setting and the granting of two
conti nuances, the case sat idle for thirty-three nonths until it
was transferred to another judge who set it for trial on May 10,
1999. In May of 1999, Medi na anended his petition to assert a
claimfor back pay and |iquidated damages. After this anendnent,
Ransey Steel and Doug Ransey renoved the case to federal court
whi ch i mredi ately schedul ed the case for trial on July 26, 1999.
Medi na noved to remand the action back to state court and the

federal district court denied the notion. On July 27, 1999, the



district court granted Ransey Steel’s and Doug Ransey’s notion
for summary judgnent on all of Medina s clains.

The district court held that Medina failed to raise a fact
i ssue on whether he was qualified for the outside sal esman
position. As to the lead detailer position, the district court
held that Medina failed to carry his ultimte burden of
denonstrating that the failure to pronote was based on Medina’s
age. In granting summary judgnent on Medina' s retaliation claim
the district court held that Medina had failed to establish that
his conplaints of age discrimnation were the cause of his
termnation. Medina also appeals the district court’s denial of
his notion to remand to state court. Ransey Steel appeals the
district court’s denial of its notion for attorney’s fees.
Because they relate to the sane set of facts, we consolidated the
appeal s.

l.

The district court denied Medina's notion to remand this
case to state court. Medina argues that remand was appropriate
because his original pleadings alleged discrimnation and
retaliation under Texas |law only. However, Medina seeks
unlimted back pay and |iqui dated damages. W review de novo the

denial of a notion to remand. See Carpenter v. Wchita Falls

I ndep. Sch. Dist., 44 F.3d 362, 365(5th Cir. 1995).



The plaintiff is “the master of her conplaint,” and, as
such, “[a] determnation that a cause of action presents a
federal question depends upon the allegations of the plaintiff’s
wel | - pl eaded conplaint.” 1d. at 366. Wen a plaintiff has a
choi ce between federal and state |aw cl ains, she may proceed in
state court “on the exclusive basis of state |law, thus defeating
the defendant’s opportunity to renove.” |d. (enphasis added).
Thus, to support renoval, the defendant nust show that a federal
right is an essential elenent of the plaintiff’s cause of action.
See id.

Medi na’ s anended pl eadi ngs seek back pay and |i qui dated
damages as provided under the ADEA. See 29 U . S.C. 8§ 626(b).
Texas | aw caps |l ost earnings at tw years and does not provide
for the award of |iquidated damages. Tex. LaB. CooE ANN. 8
21.258(c)(Vernon 1996). Fromthe face of Medina s well-pleaded
conplaint, it is clear that Medina is not proceeding on the
excl usive basis of state law. Instead, the danages he seeks are
aut horized only by federal law See id.; 29 U S. C 8§ 626(b).
Therefore, the district court’s denial of Medina's notion to
remand was appropri ate.

1.

Medi na’ s age discrimnation clains are based on the fact

t hat he was passed over for pronotion on three separate

occasions. The district court granted summary judgnent agai nst



Medi na on these clains. W review a district court’s grant of
summary judgnent de novo. See Bodenheiner v. PPG Indus., Inc., 5
F.3d 955, 956(5th Cir. 1993). As to Medina s age discrimnation
cl ainms, we reverse.
A

Two of Medina's three age discrimnation clainms are based on
Ransey Steel tw ce passing himover for pronotion to outside
sal esperson. The district court granted sunmary judgnment agai nst
Medi na on the ground that he failed to raise a genuine issue of
material fact as to whether he was qualified for the position in
that he did not denonstrate how he net Ransey Steel’s
“substantial sal es experience” requirenent.

We anal yze enpl oynent discrimnation clains under a three-
step, burden-shifting franework.! See Lindsey v. Prive Corp.
987 F.2d 324, 326(5th Cr. 1993). First, the enpl oyee nust raise
a genuine issue of material fact as to each elenent of his prinma
facie case. See id. Then, the enployer nust articulate a
| egitimate, nondi scrimnatory reason for its enploynent deci sion.
See id. Finally, the enployee nust raise a genuine issue of
material fact as to whether the enployer’s proffered reason was

nmerely a pretext for age discrimnation. See id.

Texas courts also apply this three-step analysis to age
di scrimnation cases. See Farrington v. Sysco Food Serv., Inc.,
865 S.W2d 247, 251(Tex. App.-Houston[1lst] 1993, wit denied).
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The first issue for our discussion is whether Mdina has
rai sed a genuine issue of material fact as to each el enent of his
prima facie case. In an age discrimnation, failure to pronote
case, the enpl oyee nust denonstrate that 1) he belongs to the
protected class, 2) he applied to and was qualified for a
position for which applicants were bei ng sought, 3) he was
rejected, and 4) another applicant not belonging to the protected
class was hired. See id. at 326-27.

It is undisputed that Medina is within the protected cl ass,
t hat he sought pronotion to the job, that Ransey Steel rejected
him and that individuals not wwthin the protected class filled
the outside sales position both tinmes it canme open. The focus of
Ransey Steel’s attack on Medina' s prim facie case, and the basis
for the district court’s grant of summary judgnent, is that
Medi na is unqualified for the outside sales position because he
failed to neet the “substantial sal es experience” requirenent.
This was the only qualification Ransey gave for the position; so,
the crucial, central issue is whether an enployer can defeat an
enpl oyee’s claimvia summary judgnent at the prima facie case
stage by claimng that he failed to neet entirely subjective
hiring criteria. W do not think so.

Wil e subjective criteria like that set forth by Ransey
Steel “may serve legitimte functions, they al so provide

opportunities for unlawful discrimnation” because the criteria



itself may be pretext for age discrimnation. |1d. at 327. As we
have indi cated before, an enployer may not “utilize wholly

subj ective standards by which to judge its enpl oyees’
qualifications and then plead | ack of qualification when its
pronotion process . . . is challenged as discrimnatory.”
Crawford v. Western Elec. Co., 614 F.2d 1300, 1315(5th Gr.

1980) .

For these reasons, other circuits have concluded that a
prima facie case is established once the plaintiff denonstrates
t hat objective enploynent qualifications have been net. See
Jayasi nghe v. Bethlehem Steel Corp., 760 F.2d 132, 135(7th Cr
1985); Burrus v. United Tel. Co. of Kansas, Inc., 683 F.2d 339,
342(10th Gr. 1982); Lynn v. Regents of the University of
California, 656 F.2d 1337, 1344(9th Cr. 1981). For exanple, in
Burrus v. United Tel ephone Co. of Kansas, Inc., the Tenth Grcuit
concl uded that objective qualifications are best treated at the
first step of the analytical framework and that subjective
criteria and other supporting evidence are best treated at the
second and third steps. Burrus, 683 F.2d at 342. If a failure
to satisfy subjective hiring criteria could defeat an enpl oyee’s
prima facie case, “the court then would not be required to
consi der evidence of pretext.” |d. “Thus the use of the
subjective hiring criteria would go unchallenged.” |Id. Thi s

result would “collapse the analysis into a single initial step at



which all issues would be resolved.” |1d. For these reasons, it
is inappropriate to decide as a matter of |aw than an enpl oyee is
unqual i fi ed because he has failed to neet entirely subjective
hiring criteria. See Lindsey v. Prive Corp., 987 F.2d 324,
327(5th CGr. 1993). Instead, an enpl oyee nust denonstrate that
he neets objective hiring criteria at the prinma facie case stage,
and the issue of whether he neets subjective hiring criteriais
dealt with at the |later stages of the analysis. See id.; Burrus,
683 F.2d at 342.

Anot her reason for this approach is to prevent the judge
frommaking credibility determnations in the summary judgnent
context. See Lindsey, 987 F.2d at 327-28. In Lindsey v. Prive
Corp., a gentlenen’s club failed to pronote two waitresses to
dancers because they were not “beautiful, gorgeous, and
sophisticated.” |d. at 326. The waitresses sued the club
claimng age discrimnation. See id. The district court granted
summary judgnent in favor of the club on the ground that the
wai tresses had failed to neet its subjective hiring criteria. 1In
reversing the district court’s decision, we acknow edged that an
enpl oyer can nmake enpl oynent deci sions based on subjective
criteria. See id. at 328. However, we also said that
di stinguishing legitimte enpl oynent decisions based entirely on
subjective criteria and those in which subjective criteria serve

as pretext for discrimnation can only be nmade by wei ghing the
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enployer’s credibility. See id. at 327-28. “Beauty is in the
eye of the behol der and the beholder in this case” is the
enpl oyer, but the “question left for the judge or jury wll not

requi re second guessing of the [club’s] personnel decisions but,

rather, will require an evaluation of the credibility of the
defendant’ s testinony about the reasons for that decision.” Id.
at 328. In short, “the trier-of fact wll evaluate truthful ness,
not beauty.” 1d.

Simlarly, what constitutes “substantial sal es experience”
is in the eye of the beholder. Wile Ransey Steel is the
beholder, it is the trier-of-fact’s duty to determ ne whet her
Ransey Steel beheld a man it felt was unqualified for the job or
amnit felt was too old for the job. Because Ransey Steel’s
hiring criterion was entirely subjective, Medina' s clains could
not be defeated on summary judgnent at the prina facie case
st age.

Thus, the burden shifted to Ransey Steel to articulate a
|l egitimate, non-discrimnatory reason for its decision. See id.
at 326. Ransey Steel asserted that Medina is not qualified for
the job so the burden shifted to Medina to produce evi dence
raising a fact issue as to whether Ransey Steel’s reason was
pretextual. A review of the record denonstrates that Medi na has

done so.
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Medi na offered evidence that he had experience selling real
estate for Century 21. He also offered evidence that he had nore
sal es experience and nore experience in the industry than the
i ndi vidual pronoted over him Wen he expressed interest in the
j ob, Medina clains the conpany president told himthat he did not
have the right “ingredients” rather than saying he was
unqualified. Finally, Medina offered evidence that, near the
ti me Medi na was passed over in favor of a younger man, Lupe de |la
Cruz told the Assistant Vice-President, Ismael Legarreta, that he
should “get rid of all the old people.” Mdina has offered
evidence that Legarreta was involved in hiring decisions and that
he made no response to De la Cruz’s remark. All of this evidence
rai ses a genuine issue of material fact as to whether Ransey
Steel’s proffered reason for failing to pronote Medina was nerely
a pretext for age discrimnation. Therefore, the district
court’s decision to grant sunmary judgnent agai nst Medi na was
I nappropri ate.

B

The district court granted sunmary judgnment agai nst Medi na
on his claimthat Ransey Steel failed to pronote himto the |ead
detail er position because of his age. The district court held
that Medina had failed to raise a genuine issue of material fact
as to his ultimte burden of denonstrating age discrimnation.

We di sagr ee.

12



Again, in a failure to pronote case, the enpl oyee has the
initial burden to satisfy his prima facie case by showi ng that 1)
he belongs to the protected class, 2) he applied to and was
qualified for a position for which applicants were being sought,
3) he was rejected, and 4) another applicant not belonging to the
protected class was hired. See id. at 326-27. The burden then
shifts, and the enployer nust articulate a |egitinmate,
nondi scrimnatory reason for its decision. See id. at 326.
Finally, the enployee nmust show that the enployer’s proffered
reason is nerely a pretext for age discrimnation. See id.

Medi na has raised a genuine issue of fact with respect to
his prima facie case. It is undisputed that Medina belongs to
the protected class, that he was passed over for pronotion, and
that sonmeone not within the protected class was hired. Further,
Ransey Steel does not argue that Medina was unqualified for the
| ead detailer position. Ransey Steel attacks Medina' s prinma
facie case by contending that Medina failed to apply for the job
of lead detailer by witing his nane on a bulletin board sign-up
sheet. Wile Ransey Steel has proffered evidence to this effect,
Medi na has countered with evidence that the Assistant Vice-

Presi dent of the Conpany, |Ismael Legarreta, held a neeting in
April of 1993 in which he told Medina and other detailers that
they would all be considered for the position wthout having to

sign on the sign-up sheet. Therefore, Medina has raised a fact

13



i ssue as to whether he applied for the job and thus has net his
burden at the prima facie case step of the anal ysis.

To satisfy its burden of articulating a legitimate,
nondi scrimnatory reason for failing to pronote Medi na, Ransey
Steel asserted that Medi na woul d have been turned down for the
position because of poor performance. The burden then shifted to
Medi na to show that Ransey Steel’s proffered reason was nerely a
pretext for discrimnation. See id. To neet this burden, Medina
pointed to the fact that the evidence Ransey Steel cites to
support its proffered reason for not pronoting Medina relates to
i nci dents of poor performance that occurred after the hiring
decision was made. In fact, the district court stated that
Ransey Steel’s legitimte, nondiscrimnatory reason “fails” for
t he sane reason. Medina also offered evidence that he was a nore
experienced detailer than the man actually hired, Lupe De |l a
Cruz.

Medi na had twenty-one years of experience with the conpany,
ei ghteen of which were as a detailer, while De la Cruz was only
twenty-two or twenty-three years old, with far | ess detailing
experience. Finally, Medina offered evidence that De la Cruz
told Legarreta that the solution to the conpany’s productivity
problenms was to “get rid of all the old people.” According to
Medi na, Legarreta did not reprimand De la Cruz for this remark or

respond to it in any way. 1In fact, De la Cruz was pronoted to

14



the position of lead detailer. Despite this evidence of pretext,
the district court granted sunmary judgnment on the ground that
Medi na had failed to raise a genuine issue of material fact as to
his ultimte burden of proving age discrimnation.

Remar ks may serve as sufficient evidence of age
discrimnation if they are: 1) age related, 2) proximate in tinme
to the enpl oynent decision, 3) nmade by an individual with
authority over the enpl oynent decision at issue, and 4) rel ated
to the enpl oynent decision at issue. See Brown v. CSC Logi c,
Inc., 82 F.2d 651, 655-56(5th Gr. 1996). Here, De la Cruz’s
coment was clearly age rel ated, was nade when the | ead detailer
openi ng was announced and bei ng di scussed, and related to the
| ead detail er pronotion decision. Ransey Steel argues, however,
that, since De la Cruz is not an individual with authority over
enpl oynent deci sions, the comment is not sufficient evidence of
age discrimnation to allow Medina to survive summary judgnent.
Wiile it is true that De la Cruz did not have hiring authority,
this fact is not necessarily lethal to Medina s claim

For exanple, in Haas v. ADVO Systens, Inc., the plaintiff
applied for a sales manager job and had an interview with the
defendant’s Vice-President for Sales. 168 F.3d 732, 732(5th Cr.
1999). During this interview, the Vice-President told the
plaintiff that his only concern about hiring himwas his age.

See id. at 733. The Vice-President for Sal es then recomended
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that the Regional Vice-President not hire the plaintiff. See id.
This was the only evidence of age discrimnation the plaintiff
offered in Haas. 1d. Although the ultimate hiring authority
rested with the Regional Vice-President and not the Vice-
President for Sales who nade the age based conmment, we held that
the coment precluded summary judgnent. See id. at 733-34. 1In
order to grant summary judgnent after such a coment is made, we
woul d have had to infer that the comment was inconsequential to
the decision of the person with ultimate hiring authority. See
id. at 733. In the sunmary judgnment context, we are not
permtted to draw such an inference. See id.

As in Haas, to grant summary judgnent in this case we nust
infer fromthis evidence that De la Cruz’s comrent was
i nconsequential to Legarreta’s hiring decision despite the fact
that he was silent in response to it. This is an inference we
cannot draw as we nust nake all inferences in favor of the
nonnmovant, Medina. Therefore, summary judgnent on Medina' s claim
of age discrimnation based on a failure to pronote himto the
position of |ead detail er was inappropriate.

L1,

Medi na clains that he was unlawfully term nated in
retaliation for opposing Ransey Steel’s discrimnatory practices.
The district court granted sunmary judgnment on Medi na’ s unl awf ul

retaliation claimon the ground that Medina had failed to raise a

16



genui ne issue of fact as to whether his protected conduct was a
cause-in-fact of his termnation. W disagree.

The anal ytical framework for a retaliation claimis the sane
as that used in the enploynent discrimnation context.? See
Sherrod v. Anerican Airlines, Inc., 132 F.3d 1112, 1122(5th G r.
1998). Thus, once the plaintiff establishes a prima facie case
of unlawful retaliation, the burden shifts to the defendant to
articulate a legitimate, nondiscrimnatory reason for the adverse
enpl oynent action. See id. Then, the plaintiff nust adduce
evidence “that would permt a reasonable trier or fact to find
that the proffered reason is a pretext for retaliation.” 1d.
This burden requires the plaintiff to denonstrate that the
adver se enpl oynent action would not have occurred “but for” the
protected activity. See id.

A plaintiff establishes a prima facie case of unl awf ul
retaliation by denonstrating 1) he engaged in protected activity,
2) he suffered an adverse enpl oynent decision, and 3) a causal
link exists between the protected activity and the adverse

enpl oynent decision. See Long v. Eastfield College, 88 F.3d 300,

“Texas courts have articulated the sane el enents for
establishing a prima facie case of retaliation as federal courts.
See Cox & Smth, Inc. v. Cook, 974 S.W2d 217, 223(Tex. App.-San
Antoni o 1998, pet. denied). Texas courts have not fleshed out
the remai ning steps of the analysis but have said that they would
|l ook to interpretation of federal civil rights law in doing so.
See Mayberry v. Texas Dep’t of Agric., 948 S.W2d 312, 315
n.2( Tex. App.-Austin 1997, wit denied).
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305 n.4(5th Gr. 1996). Ransey Steel concedes that Medi na was
engaged in protected activity and that he suffered an adverse
enpl oynent decision in that he was term nated on March 10, 1994.
However, Ransey Steel attacks Medina's prinma facie case by
asserting that he has failed to establish a “causal |ink” between
the protected activity and the term nati on.

A “causal |ink” is established when the evidence
denonstrates that “the enployer’s decision to term nate was based
in part on know edge of the enployee’'s protected activity.”
Sherrod, 132 F.3d at 1122. The Eleventh G rcuit has held that
the “causal link” elenment is satisfied when the plaintiff shows
that the enploynent decision and his protected activity “were not
whol Iy unrelated. Sinmmons v. Canden County Bd. of Educ., 757
F.2d 1187, 1189(11th Cr. 1985). Doug Ransey is the Ransey Stee
enpl oyee who term nated Medina. He nenorialized his decision in
a handwitten note dated March 10, 1994. It is clear that Doug
Ransey knew about Medina’s conplaint to the TCHR because he sent
a response to Medina' s conplaint to the TCHR dated January 5,
1994. This evidence is sufficient to denonstrate that Doug
Ransey’ s know edge of the conplaint and that the two were not
whol Iy unrel ated. Therefore, Medina has net the “causal |ink”
el enrent of his prima facie case.

The burden of production now shifts to Ransey Steel to

articulate a legitimate, nondiscrimnatory reason for its
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termnation of Medina. See Long, 88 F.3d at 305. This burden is
satisfied by introducing evidence which, if true, would permt
the trier-of-fact to conclude that the term nation was
nondi scrimnatory. See id. Ransey Steel asserts that Mdi na was
term nat ed because of his poor work performance and supports this
assertion with evidence of nunerous instances of poor work
performance as docunented in Medina s personnel file. Therefore,
Ransey Steel has satisfied its burden of articulating a
| egitimate, nondi scrimnatory reason for term nating Medi na.

Finally, Medina has the burden to adduce evi dence that
Ransey Steel’s proffered reason for his termnation was nerely a
pretext for age discrimnation. See Sherrod, 132 F.3d at 1122.
To neet this burden, Medina nust denonstrate that he would not
have been term nated “but for” engaging in protected activity.
See id. at 1123. Wiile this portion of the analysis my seem
identical to the “causal |ink” step in the prinma facie case, the
burden here is nore stringent. See McMIlan v. Rust Coll., Inc.,
710 F.2d 1112, 1116-1117(5th Cr. 1983). The plaintiff nust
reveal “a conflict in substantial evidence on the ultimte issue
of retaliation in order to withstand a notion for summary
judgnent.” Sherrod, 132 F.3d at 1122.

In Long v. Eastfield College, the plaintiffs sued their
enpl oyer for retaliatory discharge in violation of Title VII. 88

F.3d 300, 304(5th Cir. 1996). One of the plaintiffs introduced
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evi dence that her performance eval uations never fell bel ow
“exceeds” until after she conplained to her enployer about
anot her enpl oyee’s harassing conduct. See id. at 308. She al so
i ntroduced evidence that no other enployee had been term nated
for the reason her enployer said she was termnated. See id. W
held that such evidence was sufficient to raise a genuine issue
of fact as to whether the enployer retaliated against its
enpl oyees for engaging in protected activity. See id. at 309.
Simlarly, Medina offered evidence that his work eval uations
changed dramatically after he began conpl ai ni ng about what he
believed to be age discrimnation. In June of 1993, Medina told
fell ow enpl oyees that the pronotion of two younger enpl oyees over
hi m constituted age discrimnation. Up to that point, Mdina had
only one criticismin his personnel record in nore than twenty
years of work with the conpany. In the follow ng few nonths,
various officers of Ransey Steel placed between eight and ten
unconplinmentary nenos in his file, and, on Novenber 22, 1993,
Doug Ransey placed Medina on ninety days probation.
The record does not clearly indicate when Doug Ransey and
ot her Ransey Steel officials |earned of Medina s age
di scrimnation conplaints. However, it is clear that Doug Ransey
knew of Medina' s formal conplaint to the TCHR as of January 5,
1994 because he sent the TCHR a response on that date. After

January 5, 1994, Ransey Steel officials continued to place
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criticisns in Medina’s file. Medina also offered evidence that
he attended a neeting in which Ismael Legarreta, Ransey Steel’s
Assi stant Vice-President and Medina’'s supervisor, said “l don't
care if you have been with the conpany five years or fifty years.
And | don’t care if you sue ne or take ne to court. It’s going
to be hard for you to collect.”

Ransey Steel vigorously disputes this evidence and the

i nferences Medina draws fromit. Nevertheless, thereis a “a
conflict in substantial evidence on the ultimte issue of
retaliation.” Sherrod, 132 F.3d at 1122. Medina has raised a
genui ne issue of material fact as to whether Ransey Steel
unlawful ly retaliated against him Therefore, sunmary judgnment
on Medina' s unlawful retaliation claimwas inappropriate.

| V.

The district court granted sunmary judgnment agai nst Medi na
on his clains agai nst Doug Ransey, one of his supervisors at the
time of the alleged discrimnatory acts. Medina urges this court
to hold Doug Ransey individually liable for age discrimnation.
We decline to do so.

The Texas Labor Code authorizes suits to renmedy age
di scrim nation agai nst “enployers.” See Tex. Las. CooE ANN. 88
21.002, 21.051(8). However, supervisors and nmanagers are not

consi dered enpl oyers under the Texas Labor Code and, therefore,

are not individually liable for age discrimnation. See
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Benavi des v. More, 848 S.W2d 190, 198(Tex. App.-Corpus 1992,
wit denied). Simlarly, the ADEA authorizes suits against
enpl oyers for age discrimnation. See 29 U S.C. 8§ 623(a).
Li kewi se, the ADEA “provides no basis for individual liability
for supervisory enployees.” Stults v. Conoco, Inc., 76 F.3d 651,
655(5th Gr. 1996). Therefore, sunmary judgnment on Medina’s
cl ai s agai nst Doug Ransey was appropri ate.

V.

The district court denied Ransey Steel’s and Doug Ransey’s
motion for attorney’s fees and costs. W review this decision
for an abuse of discretion. See EECC v. Tarrant Dist., Inc., 750
F.2d 1249, 1251(5th G r. 1984). Ransey Steel and Doug Ransey
argue that they are entitled to attorney’s fees and costs because
Medina’s clainms are frivolous and because he litigated his case
in bad faith. Having found that at |east sonme of Medina s clains
are sufficient to survive sunmary judgnent, it cannot be said
that his clains were frivolous or that he litigated in bad faith.
Therefore, we find no abuse of discretion in the district court’s
decision to deny an award of attorney’'s fees and costs.

CONCLUSI ON

The district court did not err by denying Medina' s notion to
remand to state court because his cause of action included a
claimfor damages avail able only under federal law. The district

court did not err by granting summary judgnment in favor of Doug
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Ransey because he is not an enpl oyer under the Texas Labor Code
or under the ADEA. However, genuine issues of material fact

exi st as to whether Ransey Steel discrimnated agai nst Medi na
because of his age and whether Ransey Steel termnated himin
retaliation for engaging in protected activity. Since Mdina’s
claimwas not frivolous or brought in bad faith, the district
court did not abuse its discretion by denying Ransey Steel’s and
Doug Ransey’s notion for attorney’s fees and costs. Accordingly,
we AFFIRM I N PART, REVERSE | N PART, and REMAND for further

proceedi ngs consistent with this opinion.
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