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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-50752

SOUTHWESTERN BELL TELEPHONE COMPANY,
Plaintiff -- Appellant,
VERSUS
WALLER CREEK COMMUNI CATI ONS, INC.; PUBLIC UTILITY COW SSI ON OF
TEXAS; PAT WOOD, I11; JUDY WALSH, BRETT A. PERLMAN,

Def endants -- Appel |l ees.

Appeal fromthe United States District Court
for the Western District of Texas

August 21, 2000

Bef ore REAVLEY, DAVIS, and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Sout hwestern Bel|l Tel ephone (“SWBT”) appeals fromthe
district court’s order affirmng the Texas Public Utilities
Commi ssion’s (“PUC’) approval of an arbitrated interconnection
agreenent between SWBT and Wall er Creek Communi cations, |nc.
(“Waller”). SWBT contends that the PUC erred in allow ng Wall er
to adopt selected provisions froma prior SWBT agreenent with
AT&T wi thout further negotiation, while at the sane tine all ow ng
VWaller to arbitrate additional provisions. W find no error in
the PUC s arbitration procedures based upon its interpretation of

the Tel ecommuni cations Act and the FCC s regul ations. Nor do we



find any error in the substantive decisions of the PUC. W

therefore affirm

I
The Tel ecommuni cati ons Act of 1996! was adopted to pronote
conpetition by encouraging and facilitating the entry of new
t el ecommuni cations carriers into |ocal service nmarkets. See AT&T

Corp. v. lowa Utilities Board (“lowa Uilities II1"), 525 U. S.

366, 371-72, 119 S.C. 721, 726-27 (1999); Reno v. ACLU, 521 U.S.

844, 857-58, 117 S.Ct. 2329, 2337-38 (1997). It requires

i ncunbent | ocal exchange carriers (“ILECS”) to interconnect with
conpetitors (conpeting |ocal exchange carriers, or “CLECS”) upon
request, and to negotiate interconnection agreenents in good
faith. See 47 U S.C. 88 251(a)(1l) and (c). |If the parties are
unabl e to reach an interconnection agreenent through negotiation,
either party may request that a state conm ssion (here, the Texas
PUC) arbitrate the areas of dispute identified by the parties.
See 47 U.S.C. 8§ 252 (a)(2), (b). Interconnection agreenents,
whet her reached by negotiation or arbitration, must be presented
to the PUC for approval. See 47 U S.C. §8 252(e)(1). Wen an
agreenent has been arbitrated, the PUC can reject it only for
failure to satisfy the requirenents of 47 U . S.C. 88 251 and
252(d). See 47 U.S.C. 8§ 252(e)(2)(B)

Pursuant to the Tel ecomruni cations Act, Waller (a CLEC

pyb. L. No. 104-104, 110 Stat. 56 (1996), codified at 47 U.S.C. § 151 et
seq.



request ed negotiation of an interconnection agreenent wth SWBT
(an ILEC). Wien negotiations failed to produce an agreenent,
Wal | er asked the PUC to arbitrate.

As a basis for its own agreenment with SWBT, Waller sought to
adopt nost of the provisions of an existing interconnection
agreenent between SWBT and AT&T. In addition, Waller sought to
arbitrate sone additional provisions regarding services, uses of
t echnol ogy, and busi ness pl ans not addressed by the AT&T/ SVBT
agreenent. The PUC agreed with Waller that the so-called “nost
favored nation” (“M-N’') clause of the Tel econmuni cations Act, 47
US C 8 252(i), permtted this procedure.

Section 252(i) provides that: “A local exchange carrier
shal | make avail abl e any interconnection, service, or network
el ement provi ded under an agreenent approved under this section
to which it is a party to any other requesting tel econmuni cations
carrier upon the sane terns and conditions as those provided in
t he agreenent.”

The FCC regul ation interpreting the MFN cl ause has been
termed the “pick and choose” rule, and it provides in rel evant
part that:

An i ncunmbent LEC shall mnake avail abl e w t hout

unr easonabl e delay to any requesting

t el ecomuni cations carrier any i ndividual

i nt erconnection, service, or network el enent

arrangenent contained in any agreenent to which

it is a party that is approved by a state

comm ssi on pursuant to section 252 of the Act,

upon the sane rates, terns, and conditions as

those provided in the agreenent...

47 C.F.R § 51.809(a) (1998).



SWBT argues that the MFN cl ause may not be invoked to adopt
certain provisions of an earlier agreenent if the CLEC al so seeks
to create additional provisions not covered in the earlier
agreenent. According to SWBT, a CLEC nust either adopt all of
its desired terns froman existing agreenent or negotiate (and,
if necessary, arbitrate) every provision of its agreenment from
scratch.

Al t hough the PUC allowed Waller to arbitrate issues not
arbitrated between SWBT and AT&T, it did not allow re-arbitration
of terns decided in the prior arbitration. The PUC-approved
agreenent between WAl ler and SWBT i ncl uded sonme anendnents and
additions to the AT&T agreenent, but nost of the AT&T terns were
adopt ed wi t hout change. The district court affirnmed the PUC s
order and dism ssed SWBT's conplaint with prejudice, finding no
error in the PUC s interpretation of the nost favored nation
provision. It also found that the PUC s actions were supported
by substantial evidence and were not arbitrary or capricious.
SWBT now appeal s.

|1

We first address Waller’s contention that we | ack
jurisdiction over this appeal. Wller contends that the district
court’s order was not final because it dism ssed only Counts ||

and |V of SWBT's five-count conplaint.?

2The conplaint alleged that: (1) the Conmission erred by treating traffic
destined for the Internet as local (Count I); (2) features contained in the AT&T
agreenment that Waller adopted and retained were unlawful (Count I1); (3) the
Commi ssion had applied the MFN provision, 47 U.S.C. 8§ 252(i), inproperly (Count
[11); (4) the nodifications Wall er was al |l oned to nake to t he AT&T agreenent were
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Because the | egal issues presented in Counts I, Il, and V
were the sane as those presented by SWBT in two separate rel ated
cases pending in other courts,® the parties filed a joint notion
tolimt issues for briefing and trial to issues raised in Counts
1l and IV.* The district court granted the joint notion and
ordered that no briefing or argunent occur on Counts I, Il, and
V.® The agreed order further provided that the outconme of Counts
I, I'l, and V be controlled by the other two pendi ng appeal s, and
that the parties would be bound thereby. On July 2, 1999, the
district court entered the order which is the subject of this
appeal, affirmng the decision of the PUC and di sm ssing SWBT s
Counts Il and IV with prejudice.

Wal | er argues that the July 2, 1999 order did not constitute
a final order as to Counts I, Il, and V. Thus, it contends that

we | ack jurisdiction over this appeal because the district court

i mproper (Count 1V); and (5) the procedures adopted by the Conm ssion to govern
arbitrations, and applied inthe Waller arbitration, were erroneous and unl awf ul
(Count V).

SWal ler was not a party in either of those appeals. Counts Il and V were
raised by SWBT in its appeal to this Court in the AT&T proceeding. See
Sout hwestern Bell v. AT&T Conmuni cations, Nos. 98-51005, 99- 50060, and 99-50073.
Count | raised the sane issue presented to this Court in the Time Warner
proceedi ng. See Sout hwestern Bell Tel ephone Co. v. Public Utility Commin of
Texas, 208 F.3d 475 (5" Cr. 2000).

“The Agreed Joint Mtion to Linit Issues for Briefing and Trial and for
Conti nuance, filed Novenber 13, 1998, provides, inrelevant part: “[A]ll parties
agree to be bound by the ultimate disposition, including disposition on appeal,
of these other decisions, to the extent these other decisions adjudicate the
issues raised in Counts I, Il, and V of Southwestern Bell’'s Conplaint.”

SThe Agreed Order, filed Novenber 13, 1998, provides that, as to these
counts, “all parties shall be bound by the ultinmate disposition, including
di sposition on appeal, of the decisions in the cases |isted below, to the extent
these other decisions adjudicate issues raised in Counts |, Il and V of
Sout hwestern Bell’s Conplaint.”



has not entered an order pursuant to Federal Rule of G vil
Procedure 54(b).

We agree with SWBT that we have appellate jurisdiction in
this case. Based on the parties’ consent, the district court
ordered that all parties would be bound by the ultimte
di sposition of the pending appeals in the other cases as to the
issues in Counts I, Il, and V.® The district court’s July 1999
order affirmed the PUC s decision, dismssed counts |IIl and IV
wth prejudice, and entered judgnment. Further, it expressly
stated that “[a]ll other clains have been di sposed pursuant to
this Court’s Agreed Order, filed Novenmber 13, 1998.” Not hi ng
remains for the district court to decide in this case, because it
has di sposed of all counts of SWBT's conplaint. |[If either party
di sputes the application to this case of any new |l aw created in
t he ot her appeals,’ their recourse -- under the intervening | aw
clause of their arbitrated agreenent -- is to the PUC, not to the
district court. Thus, we conclude that the district court’s
order was final and appeal able, and we therefore have

jurisdiction over this appeal.

6See Agreed Order, filed Novermber 13, 1998.

"The rel ated counts in the AT&T proceedi ng (corresponding to Counts Il and
V) were disnmissed by SWBT as reflected inthis Court’s Order of Cctober 21, 1999.
The related count in the Time Warner proceeding (corresponding to Count |) has
been deci ded on appeal by this Court. See Southwestern Bell, 208 F.3d 475.
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1]
A
We next turn to the nerits of SWBT' s appeal. |n doing so,
we review the PUC s interpretation of the Tel econmuni cations Act

and the FCC s regul ati ons de novo. Southwestern Bell Tel ephone

Co. v. Public UWility Commin of Texas, 208 F.3d 475, 482 (5N

Cr. 2000); US West Conmmunications v. MFS Intelenet, Inc., 193

F.3d 1112, 1117 (9" Cr. 1999); GIE South, Inc. v. Mrrison, 199

F.3d 733, 742 (4'" Gir. 1999). W review the PUC s resol ution of
all other issues under the “arbitrary and capricious” standard.
Id.
B

The dispute in this case centers around the scope of the
“nost favored nation” (“MFN’) clause of the Tel ecommuni cations
Act, 47 U. S.C. §8 252(i), and the FCC s “pick and choose” rule
interpreting that clause.® The FCC s “pick and choose” rule
“allowfs] requesting carriers to ‘pick and choose’ anong
i ndi vi dual provisions of other interconnection agreenents that
have previously been negoti ated between an i ncunbent LEC and
ot her requesting carriers without being required to accept the

terms and conditions of the agreenents in their entirety.” |owa

Utilities Board v. FCC (“lowa Utilities 1”), 120 F.3d 753, 800

(8" Cir. 1997) (rev'd in part by 119 S.Ct. 721 (1999)).

The question we face today is whether, under the MN cl ause,

847 C.F.R § 51.809 (1998).



a CLEC may “pick and choose” certain provisions of an existing
agreenent w thout being required to accept the entire agreenent,
while at the sane tine seeking to negotiate and/or arbitrate new
provi sions not contenplated in the existing agreenent.

The PUC found that, “[r]egardi ng new requests based upon new
busi ness ideas and argunents, ... a requesting carrier/CLEC may,
consistent with [ Federal Tel econmunications Act] 8§ 252(i), M-N
into an existing agreenent, then arbitrate new i ssues and
incorporate the results into a new interconnection agreenent.”?®
If new carriers were allowed to opt into a previously-arbitrated
agreenent while al so seeking new terns as to new busi ness pl ans,
technol ogies, or services, it would “allowf] local conpetition in
Texas to nove forward as new i deas are fornulated in the
conpetitive marketplace, thereby, building upon the groundwork
laid by this Comm ssion, SWBT, and various conpetitors that have
arbitrated their disputes before this Conm ssion.”1

SWBT criticizes the PUC s interpretation of the MFN
provision and the FCC s “pick and choose” rule as creating a
“super- MFN" or “M-N-pl us” approach, and contends that it creates
a hybrid procedure not authorized or contenplated by the
Tel ecommuni cations Act. SWBT argues that the Tel ecommuni cati ons
Act creates two nmutual ly exclusive procedures applicable to this

case: (1) use of the MFN clause, 8§ 252(i), to create an agreenent

9PUC s Order Approving I nterconnection Agreenent (“PUCOrder”), filed April
28, 1998, at 4.

101 d.



conposed only of terns adopted unchanged from exi sting
agreenents; or (2) negotiation and, if necessary, arbitration --
under 47 U . S.C. 8 252(a)-(c) -- of every termof the desired new
agreenent. Thus, argues SWBT, the MFN clause only allows a CLEC
to opt into provisions from another existing SWBT agreenent if
the CLEC seeks no additions or changes to that agreenent. |If a
CLEC wishes to include in its agreenent any new termnot found in
a prior agreenent, it may not invoke the MFN clause for any
provi si on.

Wal | er contends that the MFN cl ause was designed to
facilitate the conpletion of new interconnection agreenents,
W t hout the need for time-consum ng and costly re-litigation and
re-arbitration of nunmerous and conpl ex issues already decided by
regul atory commssions.! |t urges that -- contrary to
Congressional intent -- SWBT's interpretation of the MFN
provi si on woul d di scourage i nnovations and new technol ogi es by
requiring CLECs with such plans to start from scratch and
negotiate every mnute detail of their desired agreenent.

Further, Waller argues that the PUC s approach was bal anced
and fair to both parties. The PUC did not give Waller an
unrestricted right to arbitrate new terns; rather, the PUC
allowed it to arbitrate only as to new i ssues not contenpl ated by

t he AT&T agreenent, recogni zing that “not all entrants have the

Ul ler notes that the AT&T arbitration took two years to resolve all
di sputed i ssues between the parties, and that there were “thousands of discrete

i ssues” before the PUC. Quoting PUC Order, at 3-4.
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sane business plan and may need additional terns and conditions
not addressed in an existing agreenent.”!? 3 \Wller was not
allowed to re-litigate issues already litigated and decided in
the AT&T arbitration.

The Suprenme Court’s decision in lowa Uilities Il is

instructive on this issue. |In that case, the issue was whet her
the MFN cl ause permtted a CLEC to “‘ pick and choose’ anong

i ndi vi dual provisions of other interconnection agreenents that
have previously been negoti ated between an i ncunbent LEC and

ot her requesting carriers without being required to accept the
ternms and conditions of the agreenents in their entirety.” |owa

Uilities I, 120 F.3d at 800; see also lowa Utilities Il, 525

U S at 395-96, 119 S.Ct. at 738.
The Eighth Crcuit vacated the “pick and choose” rule,
reasoning that it would deter voluntary negotiations favored by

the Tel ecommuni cations Act by making |ILECs reluctant to nake

2pyc Order, at 4.

BFor exanple, Waller sought “dark fiber” for the purpose of offering
Et hernet service for retail custoners. Ethernet service was al ready provided by
SWBT to its custoners, but was not a service provided for in the AT&T agreenent.
Thus, the AT&T agreenent made dark fiber available only at a higher level of
usage (“0OC-12") not consistent with Ethernet service, did not include dark fiber
access and information rights on a parity with SWBT, and did not include
efficient use standards for the use of fiber by the ILEC and its conpetitors.
Thus, the PUC allowed the Waller agreenent with SWBT to permit usage of dark
fiber belowthe OC 12 | evel . See PUC Order at 5. Although this anmendnent favored
Waller, the PUC al so anended the AT&T provision in favor of SWBT by shortening
the I ength of “take-back” notice that SWBT nust provide to Waller fromone year
to forty five days. 1d. Also, the PUC required that access to dark fiber be
reci procal, such that Wall er nmust nake its dark fiber resources avail abl e to SWBT
on simlar terns.

4For exanple, the PUC refused to allow nodification to the reciprocal

conpensation bill-and-keep period because that issue had al ready been addressed
in the AT&T agreenment and arbitration. See PUC Order, at 5-6.
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concessions on one termin exchange for benefits on another term
know ng that a later CLEC could receive the sane concession

W t hout having to grant the sane benefit. Jlowa Uilities I, 120

F.3d at 801.

The Suprenme Court reversed and reinstated the “pick and
choose” rule, holding that a CLEC who wants to incorporate one
termfroman existing agreenent is not required to accept the

entire agreenent. lowa Uilities Il, 525 U S at 395-96, 119

S.C. at 738. Instead, it found that an ILEC can only require a
CLEC to accept those terns in an existing agreenent that it can
prove are “legitimately related” to the desired term [|d. at
396, 119 S.Ct. at 738.

In lowa Uilities |, as in this case, the | LECs argued that

the FCC s “pick and choose” rule was unduly burdensone and woul d
“thwart negotiations” by allowing |ater entrants “to sel ect the
favorable terns of a prior approved agreenent w thout being bound
by the corresponding tradeoffs that were made i n exchange for the
favorabl e provi sions sought by the new entrant.” 120 F. 3d at

800. The Suprene Court dism ssed concerns that the “pick and
choose” rule would hinder the negotiation of interconnection
agreenents, as “a matter emnently within the expertise of the

[ FCC] and em nently beyond our ken.”? |owa Uilities Il, 525

Simlarly, the district court noted in this case, “Already, inherent in
§ 252(i)’s language, incunbent carriers |like Southwestern Bell nust certainly
negotiate or arbitrate i nterconnecti on agreenents with an eye towards what future

carriers may do with those provisions. |In this case, the PUC specifically found
that Waller Creek’s uni que business ventures required a nodification of the AT&T
t er ms. It was not error to arbitrate these terms into the Waller Creek

Agreement. Does this create a ‘ratcheting effect’? Perhaps so. But, this is

11



U S at 395-96, 119 S.Ct. at 738.1%°

We also find nothing in the | anguage of the MFN provi sion
that prohibits a CLEC from accepting sonme provisions of an
exi sting agreenent and then negotiating and arbitrating the terns
of other provisions it wishes to include in its own agreenent in
order to inplenent its own uni que busi ness plan, technol ogies, or
services. W agree with the district court that the MN
provision is not a separate and exclusive nmethod of creating an
i nterconnection agreenent; rather, it is atool to facilitate the
creation of negotiated or arbitrated agreenents. '’

There is nothing inherently unfair in allow ng such a
procedure. Under the FCC s rules, when a CLEC i nvokes the M-N
provision, an ILEC can require it to “accept all terns that [the
| LEC] can prove are ‘legitimtely related” to the desired term”

lowa Utilities Il, 525 U. S. at 396, 119 S.C. at 738. Consi st ent

wth this principle, the PUCin this case refused to allow Wall er
to re-arbitrate issues already decided in prior arbitration;
rather, it limted arbitration to new issues. On those new

i ssues, a hearing was provided and both parties had opportunity
to present evidence and argunents.

The PUC s application of the MFN provision furthers the

Congress’s policy decision to |lay the burden upon incunbent carriers. Congress
turns the wheel.” District Court Oder, filed July 2, 1999, at 15-16.

®The Supreme Court also found that the FCC rule tracked the statutory
| anguage al nost exactly and was therefore a reasonable and the “npst readily
apparent” interpretation. 1d. at 396, 119 S.C. at 738.

YDistrict Court Order, at 14.
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pur pose of the Tel ecommuni cati ons Act to encourage conpetition
and “encourage the rapid depl oynent of new tel econmuni cati ons
technologies.” See 110 Stat. 56 (1996). It does this by
efficiently resolving disputes over interconnection agreenents
and permtting new conpetitors to enter the marketplace. The
entrance of new players into the marketpl ace encourages new

i nnovations and technol ogies to i nprove services for consuners.
In contrast, SWBT's proposed interpretation of the M-N provision
woul d drastically slow the resolution of new interconnection
agreenents by requiring potential conpetitors to start
negotiations fromscratch if they sought to provide any services
not found in prior agreenents. This position finds no support

fromlowa Uilities Il and is contrary to the purpose of the

Tel ecommuni cations Act. W therefore conclude that the PUC
commtted no error in its application of the MFN provision and

the FCC s “pick and choose” rule.

C.

Al t hough SWBT' s primary argunment on appeal is that the PUC
foll owed an inproper “hybrid” procedure in arbitrating the
agreenent between SWBT and Waller, SWBT al so chal | enges four
speci fic aspects of the agreenent approved by the PUC as being
unfair, each of which we address below (1) dark fiber; (2)
conbining elenents; (3) |ISDN connection; and (4) switch
col | ocati on.

W review the PUC s determ nations on these i ssues under an

13



arbitrary and capricious standard. See Sout hwestern Bel

Tel ephone Co., 208 F.3d at 482; US West Communi cations, 193 F. 3d

at 1117.
1. Dark Fiber

“Dark fiber” refers to fiber-optic cable that has been
installed but is not currently in use, as it has not been
equi pped with electronic devices allowing it to send transm ssion
signals. The AT&T agreenent permtted AT&T to access SWBT' s dark
fiber only for transnission of data at speeds!® of OC 12 and
above. The PUC s order in this case allowed Waller to gain
access to SWBT's dark fiber for transm ssion of data at speeds as
| ow as OC 3.

SWBT conpl ains that Waller should have been required to
adopt the “dark fiber” network el enent upon the “sanme terns and
conditions” contained in the AT&T agreenent.!® Under |owa

Uilities Il, 525 U. S. at 396, 119 S.Ct. at 738, an |LEC can

require a CLEC to accept all terns of an existing agreenent that
the ILEC can prove are “legitimately related” to the terns the
CLEC wants to adopt. SWBT contends that the dark fiber
provisions in the AT&T agreenent are on their face legitimtely
related to Waller obtaining dark fiber from SWBT.

VWal | er contends that dark fiber is not a single network

8The term “speeds” refers not to the velocity at which data travels but
rather the anobunt of data that is packaged together to travel simultaneously on
t he same strand.

19 Athough SWBT raises the dark fiber issue as an exanple of the

unfairness resulting fromthe “hybrid” procedure used by the PUC, it does not ask
this court to invalidate this particular aspect of the approved agreenent.

14



el emrent, which nust be adopted on the sane terns and conditions
as that of the prior approved agreenent, if it is provided for
different functions. According to Waller, it did not opt into
the dark fiber provisions of the AT&T agreenent because it wanted
to offer Ethernet service to custoners — sonething not

contenpl ated by the AT&T agreenent.?® Because speeds of OC 12
are not consistent with Ethernet service, Waller sought to obtain
dark fiber usage at a | ower speed. The PUC treated as separate

i ssues dark fiber provided for use at speeds of OC-12 and dark
fiber provided to allow Et hernet service.?!

VWal | er argues that this “functional” approach to defining
“network el enents” for purposes of the MFN provision neans that a
CLEC need not opt into provisions of an existing agreenent with
no functional relevance to the services the CLEC seeks to
provide. This approach, it contends, is in accord wth the

holding of lowa Utilities Il because provisions wth no

functional relevance to the CLEC s services would not be
“legitimately related to the desired term”

VWl | er argues further that, although the PUC all owed Wl l er
to access SWBT dark fiber at speeds of OC-3, it nodified the AT&T
agreenent’s dark fiber terns in other ways that favored SWBT
rather than Waller. For exanple, while the AT&T agreenent

requi red SWBT to give twelve nonths notice for the return of dark

20SWBT apparently was already providing Ethernet service to its own
cust oners.

2lpyc Order, at 4-5.
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fiber, the PUC reduced the required “take-back” notice to forty-
five days for dark fiber used at levels below OC12.22 This was
done to address concerns that the fiber would be underutilized.?
Al so, the PUC required that access to dark fiber be reciprocal,
such that Waller nust make its dark fiber available to SWBT on
simlar terms.?

We find nothing arbitrary and capricious in the PUC s
decision to allow arbitration regarding dark fiber for Ethernet
service. Although Waller opted into many terns of the AT&T
agreenent, it was not required to adopt that agreenent in toto.

Wl | er sought arbitration on dark fiber to accommobdate its plan

to offer Ethernet service — a service not contenplated by the
AT&T agreenent. |In arbitrating the dark fiber ternms, the PUC
bal anced the interests of both parties — as reflected inits

provi sions regardi ng take back notice and reciprocity.

2. Conbining Elenents
Tel ephone networks are conposed of a | arge nunber of
el ements, including switches, signaling systens, wires, fiber
optic cables, wiring panels, buildings, and energency power
supplies. In its agreenent with AT&T, SWBT agreed to conbi ne

el ements for AT&T in order to allow AT&T to provide certain

22pyc Order, at 5.

23|

o

24|

o
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services. SWBT argues that it agreed to this termonly because

an FCC rule required it to do so, and that rule has now been
vacated by the Eighth GCrcuit Court of Appeals. See 47 CF.R 8§

51.315(c)-(f); lowa Utilities I, 120 F.3d at 801.% Thus, it

contends that the Tel ecommuni cations Act does not require it to
assenbl e conbi nations of elenents for a CLEC. SWBT conpl ai ns
that the PUC s decision to allow Waller to use the MFN clause to
opt into the conbining el enents provisions of the AT&T agreenent
was in error because: (1) the provisions are now “illegal” and
“unlawful ;7 and (2) Waller was ineligible to use the MFN cl ause
because it chose to arbitrate other issues not contained in the
AT&T agreenent. Instead, SWBT contends that the PUC shoul d have
allowed it to reopen the conbining elenents issue in arbitration,
since Waller was allowed to arbitrate other issues.

The PUC, in response to this argunent, argues that the N nth
Circuit — contrary to the Eighth Crcuit — upheld 47 CF. R 8§
51.315(c)-(f), finding that a state conm ssion can require an
| LEC to conbine elenents for conpetitors even if it did not

conbi ne such elenents for itself. US West Communi cati ons, 193

F.3d at 1121. The Ninth Circuit based its decision on the
Suprene Court’s upholding of an FCC rule requiring an ILEC to
conbi ne those network elenents for a requesting CLEC that the

| LEC al ready conbined for its own use. 1d. (citing |lowa

Uilities Il, 525 U S. 366, 119 S.C. 721).

25This aspect of the Eighth Grcuit’s decision was not appealed to the
Supreme Court.
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We find nothing arbitrary and caprici ous about the PUC s
decision to allow Waller to opt into the conbining el enents
provi sion of the AT&T agreenent. The M-N cl ause of the
Tel ecommuni cations Act permits Waller to adopt any el enment of an

exi sting agreenent, even if it does not adopt the entire

agreenent. See lowa Utilities Il, 525 U S. at 395-96, 119 S.C
at 738 (upholding FCC s “pick and choose” rule). The PUC
therefore commtted no error in refusing to allow SWBT to reopen
the issue in arbitration. Waller accepted the provision wthout
nmodi fication under the MFN cl ause. That clause would be stripped
of any neaning if an ILEC could require a CLECto re-litigate the
provi sion by asserting that the ILEC erred in accepting that
provision in an earlier agreenent.

Further, there is nothing “illegal” about the provision
requi ring SWBT to conbi ne network elenents for Waller or any
other CLEC. Nothing in the Tel ecommuni cati ons Act forbids such
conbinations. Even if the Eighth Crcuit’s decision on this
issue is correct — which we do not decide today — it does not
hold that such arrangenents are prohibited; rather, it only holds

that they are not required by | aw.

3. | SDN Connection
Integrated Services Digital Network (“1SDN') technol ogy
creates a new nethod of interconnecting to a network. According
to Waller, | SDN technol ogy makes possi ble new types of technical

network configurations and service offerings. SWBT conpl ai ns

18



that the PUC s “hybrid” procedure allowed Waller to arbitrate
provisions related to | SDN, although the AT&T agreenent contai ned
no parallel provisions. However, SWBT does not specify any
particul ar unfairness created by allowing Waller to incorporate
such provisions into its agreenent, nor does it point out any
“legitimately related” provisions in the AT&T agreenent. Thus,
we find nothing arbitrary and capricious in the PUC s

det er m nati ons.

4. Switch Collocation

At sonme point during negotiations, Waller requested “virtual
collocation,” a formof network access, for certain swtches that
SWBT had | eased from Sienens to provide | SDN service. SWBT had
deci ded to discontinue use of the switches and had begun ”de-
installing” and returning themto Sienens. Waller agreed to buy
them from Si enens and requested access from SWBT, but SWBT
continued to renove the switches and notified Waller that Waller
woul d have to pay for reinstallation if it wanted access. The
PUC ordered that the switches be reinstalled for collocation
W t hout i nposing undue costs on Wl l er.

SWBT had a duty under 47 U . S.C. 8 251(c)(6) to provide
col l ocation on “just, reasonable, and nondiscrimnatory” terns.
The district court agreed with the PUC that SWBT s actions were

anti-conpetitive because they woul d have inposed wasteful costs
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on Waller.? It noted that in a simlar situation the Suprene
Court upheld an FCC rul e ainmed at “preventing incunbent [I ocal
exchange carriers] from‘disconnect[ing] previously connected
el emrents, over the objection of the requesting carrier, not for

any productive reason, but just to inpose wasteful reconnection

costs on new entrants.’”?” The district court found that virtua
col l ocation provisions allow ng SWBT to i npose wasteful anti-
conpetitive costs on Waller would not be just, reasonable, and
nondi scrim natory. 28

SWBT conplains that Waller was allowed to arbitrate
col l ocation provisions, although no such provisions were
contained in the AT&T agreenent. Waller contends that the switch
col l ocation issue was never addressed in the AT&T arbitration;
therefore, the PUC was consistent in only allow ng arbitration of
i ssues not al ready deci ded.

Once again, SWBT nakes no attenpt to explain the particul ar
unfairness created by allowing Waller to incorporate such
provisions into its agreenent, nor does it point out any
“legitimately related” provisions in the AT&T agreenent. For
this reason, we find nothing arbitrary or capricious in the PUC s
determ nations, including the finding that SWBT sought to inpose

unnecessary costs on Waller. Because 47 U S.C. §8 251(c)(6)

26Di strict Court Order, filed July 2, 1999, at 18-19, 23.

2'District Court Order, at 22 (quoting lowa Utilities Il, 119 S.Ct. at

737).
28District Court Order, at 22.

20



i nposes on SWBT a duty to provide collocation on just,
reasonabl e, and nondi scrimnatory terns, the decision to order
col l ocation wi thout inposing unnecessary costs on Waller is in

accordance with the Tel ecommuni cati ons Act.

|V
For the reasons stated above, we AFFIRM the judgnent of the

district court.
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