IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50992
(Summary Cal endar)

JAMES P. CASI ANO,
Pl ai ntiff-Appellant

ver sus
AT&T CORPORATI ON; ET AL,
Def endant s

AT&T CORPCRATI ON
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

 June 12, 2000
Before POLI TZ, WENER, and DENNI'S, G rcuit Judges.
WENER, Circuit Judge.

In this supervisor sexual harassment case under Title VII,!
Plaintiff-Appellant Janmes P. Casiano appeals the district court’s
grant of Defendant-Appellee AT&T's notion for summary | udgnent
di sm ssing Casiano’s clains asserted on grounds of quid pro quo
harassnent and retaliation. For reasons differing but slightly

from those expressed by the district court, we affirm witing

separately only to clarify a few nuances that apparently continue

1 32 U S C § 2000 et seq.



to confound sone litigants and trial courts in cases such as this.

| .
FACTS AND PROCEEDI NGS

AT&T initially hired Casiano in 1990 as a Custoner
Representati ve. He worked in AT&T' s Personal Account Service
Departnent (PAS) between Cctober, 1995 and March, 1997 except for
a nedical |eave hiatus between June and Novenber, 1996. Casi ano
was granted a tenporary position as a Training Assistant in AT&T' s
Educati on Departnent in March, 1997 but renai ned attached to PAS,
under the supervision of Kathleen Stiggers. From April wuntil
Cct ober, 1997, Casi ano was nentored and observed by Anna Rodri guez,
a Course Administrator in the Education Departnent. During that
ment or shi p, Rodriguez noted that Casiano’s files and paperwork were
not properly handled, that his procedure book for a Refresher
Disability Training course had not been maintained correctly, and
that he had not adequately mnaintained his PAS portfolio of
custoners whom he had agreed to continue servicing while assigned
tenporarily to the Education Departnent. These deficiencies were
docunent ed by Rodriguez, and she counsel ed Casi ano on the need for
i nprovenent in these areas.

In Cctober, 1997, when Casiano’'s training to teach AT&T
Wor| dnet commenced, his instructor, Kathy Aguilar, becane his
mentor. According to Casiano, it was during this period that he
directly request ed anot her Course Adm ni strator, co-defendant Susie
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Val enzuel a, to stop asking himto bring her personal itens such as
drinks and food. Casiano states that this request was i neffective
so, on Decenber 17, 1997, he conplained to Elsa Neaves, the
Training Staff ©Manager of the Education Departnent, about
Val enzuel a’ s behavi or. In that initial conplaint, he did not
mention or inply any sexual connotations but did describe the
retrieving of personal itens as deneaning. He referred to themas
orders or commands rather than requests and stated that they were
made in the presence of other supervisory co-workers. (After
filing suit, Casiano averred additionally that on occasion
Val enzuela referred to him as “honey” or “ny honey,” nmade a
statenent to his wfe about his having to work late wth
Val enzuel a, and phoned himat hone late in the evening, ostensibly
on work related nmatters.)

Casiano was advised by Neaves that she would speak to
Val enzuel a regardi ng these actions. Neaves apol ogi zed to Casi ano
for Val enzuela s behavior and told Casiano to let her know if
Val enzuel @’ s actions persisted. Neaves spoke to Val enzuel a that
sane day, advising her that the behavior conplained of was
unpr of essi onal and had to stop.

Casiano did not conplain further to Neaves, but two days
| ater, on Decenber 19, 1997, he and Paul Amerson, union steward for
Commruni cati on Wrkers of Anmerica, spoke “off the record” with Lee
Barden of AT&T's Corporate Security regarding the sane actions
about which Casiano had conplained to Neaves, albeit wthout
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identifying the offending supervisor by nane. The stated reason
for conducting the neeting off the record was to ensure that there
woul d be no notes, files, or docunents reflecting that the neeting
had occurred or that Casiano had conplained to Barden that a
manager was acting inappropriately. Barden advised Casiano to
report his allegations to the AT&T Equal Opportunity Departnent,
but the record does not reflect that he did so. None dispute that
nei t her Casiano nor Anerson identified Valenzuela or alleged that
the uni dentified supervisor had repeatedly initiated di scussi ons of
marital status and sexual experiences and had requested to have sex
w t h Casi ano.

That same nonth, Casiano conpleted his course of instruction
on Worldnet and returned to his full-tinme position as a Custoner
Representative. In his deposition, Casiano insisted that he was
“renoved” as a Training Assistant and “sent” back to work as a
Customer Representative after conplaining to Neaves. He al so
alleged that he lost his “pay differential,” and that Val enzuel a
indirectly threatened retaliation, stating pointedly in his
presence that, when she is crossed, she responds ten tines as
severely.

In January of 1998, Casiano sought to participate in
Associ at e-t 0o- Managenent Assessnent of Process (AMAP), subm tting an
application packet to Pete Ramrez, his supervisor at the tinme. As
Casi ano had not received a personal appraisal within the previous
twelve nonths, a requirenent to participate in AVAP, Ramrez
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contacted Aguil ar and requested such an apprai sal of Casiano. She

prepared one covering April through Decenber, 1997, the period of

Casi ano’s assignnment to the Education Departnent. In conpleting
t he appr ai sal , Agui | ar consul ted sever al ot her Cour se
Adm ni strators, i ncl udi ng Rodr i guez, r egar di ng Casi ano’ s

performance. Wen the apprai sal was conplete, Aguilar reviewed it
wth Casiano and advised him that he was receiving a rating of
“satisfactory,” too low for him to be eligible for the AMAP
program Claimng he was not thus infornmed, Casiano reported to
take a prerequisite GVAB test but was renoved by a supervisor
because Casiano’s “satisfactory” personal appraisal nmade him
ineligible to partici pate.

I n February 1998, AT&T received aletter fromCasiano’ s | awyer
al | egi ng sexual harassnent by Val enzuel a, nentioning specifically
her requests that Casiano “retrieve” personal itens for her and
have sex with her. Casi ano has sworn that Val enzuela not only
demanded that he bring her food, beverages, and her purse (from
three floors away) and referred to himin the presence of other
wor kers as “honey” and “Janmes, ny honey,” but that on at |east
fifteen occasions during a four-nonth period, she had initiated
sexual conversations and requested that he engage in sex with her.

Val enzuel a was renoved from work forthwith by AT&T s Equa
Qpportunity (“E. Q") Departnent pending an i medi ate i nvestigation
of Casiano’s conplaint. E. O Specialists Robert Everett and Karol
Burnett-Quick fromAT&T s E. O Departnent in San Franci sco travel ed
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to San Antoni o to conduct the inquiry, interview ng el even persons,
i ncludi ng both Casiano and Val enzuela. None of these co-workers
coul d substanti ate Casiano’s all egations that Val enzuel a had asked
hi mfor sex, and the investigation reflected that anong co-workers
in the area where Casiano and Val enzuela worked requests for
“retrieval” of items such as coffee, snacks, and soft drinks were
comonpl ace. Not surprisingly, there were nothird-party w tnesses
to Valenzuela' s alleged propositioning of Casiano, only his
accusations and her denials. Everett and Burnett-Quick also
concluded that there were no sexual inplications in the beverage
requests or use of the term “honey.”

On the basis of that investigation, AT&T concluded that there
was insufficient evidence to support Casiano’'s allegations of
sexual harassnent. The investigation did reveal, however, that
Casiano’s personal appraisal should have been conducted by
Stiggers, his supervisor preceding his tinme in the Education
Departnent, and shoul d have covered the twel ve-nont h peri od bet ween
Decenber, 1996 and Decenber, 1997; and that Aguilar’s witten i nput
as a Course Adm nistrator should have been limted to Casiano’s
performance in the Education Departnent. Consequently, the
apprai sal prepared by Aguilar was discarded and a new one was
prepared by Stiggers. In it too, Casiano received a rating of
“satisfactory” for 1997. He has not contested t he second apprai sal
as being retaliatory, yet it appears to be the one that resulted in
hi s being denied participation in the AMAP program
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Casi ano sued both AT&T and Val enzuela (in her individual

capacity), claimng discrimnation in violation of Title VII. He
al | eged both quid pro quo sexual harassnent and retaliation —the
|atter tied to the initial “satisfactory” evaluation — for

conpl ai ni ng about Val enzuel @’ s behavi or toward him Several nonths
after being sued, Valenzuela filed a notion for summary | udgnent
seeking dism ssal on grounds that she was not an “enployer” for
purposes of Title VII and thus could not be held individually
liable to Casiano. The district court dism ssed Casiano’ s action
agai nst Val enzuel a, and Casi ano has not appeal ed that ruling.
Subsequent |y, AT&T noved for summary judgnent. It asserted
si x grounds for dism ssing Casiano’s action: (1) Casiano coul d not
establish a prinma faci e case of actionabl e sexual harassnent under
Title VIlI; (2) Casiano could not establish that he suffered a
t angi bl e enpl oynent action or that such an acti on was taken agai nst
him as a result of any alleged sexual harassnent; (3) AT&T had
exerci sed reasonable care to prevent and correct pronptly any
al | eged sexual |y harassing behavior by Casiano’s supervisor; (4)
Casi ano unreasonably failed to take advantage of any preventative
or corrective opportunities provided by AT&T; (5) Casi ano coul d not
present evidence that he engaged in a protected activity sufficient
to afford protection of the anti-retaliation provisions of Title
VII; and (6) Casiano could not present evidence that he suffered an
adverse enpl oynent action as a result of engaging in any protected

activity.



I n Sept enber of 1999, the district court granted AT&T' s notion
for summary judgnent, dism ssing Casiano’s clains with prejudice.
After an abbreviated review of sonme of the “Undi sputed Mterial
Facts” and a reiteration of sone of the elenents necessary for an
enpl oyee to recover for “quid pro quo” sexual harassnent, including
suffering “sone type of tangible injury, or loss of a tangible
benefit, because he refused his supervisor’s advances,” the
district court enphasized AT&T's internal enployee grievance
procedure of which Casiano availed hinself and AT&T' s actions in
response to Casiano’ s conpl aints. The court also discussed the
content of Casiano’s initial conplaint (which did not include
al | egations of sexual coments) to AT&T about Val enzuel a’s al | eged
actions, the initial “satisfactory” evaluation by Aguilar,
Casiano’s failure to nmake or inply sexual conplaints until his
attorney’s letter in February, and his failure ever to conplain
about the Stiggers’ “satisfactory” evaluation after the Aguilar
eval uation was withdrawn and replaced. Rejecting the quid pro quo
claim the court concluded that Casiano would not be able to prove
that any tangi ble enploynent action against him had a causal
connection with his refusal to conply with Valenzuela' s all eged
sexual demands or his conplaints to AT&T personnel about
Val enzuel @’ s behavior when she called him “honey” or when she
requested or demanded that he bring her coffee, cold drinks, and
her purse. Also rejecting the retaliation claim the court
concluded that, as a matter of |aw, Casiano could not show the
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requi red nexus between the denial of access to AMAP and the
“satisfactory” evaluation that barred him from participation in
that program as the evaluation allegedly made in retaliation for
hi s conpl ai nts about Val enzuela was w t hdrawn and replaced with a
new one that also classified himas “satisfactory” but about which
he did not conplain. Casiano tinely filed his notice of appeal.
.
ANALYSI S
We reviewthe district court’s grant of summary j udgnent under

the wel |l -known de novo standard. W can and frequently do affirm

the judgnment of a district court for reasons other than those
expressed by that court. Such is the situation here, but only in
m nor part. Moreover, we do so to reinforce the nethodol ogy
specified by the Suprene Court for disposing of all supervisor
sexual harassnent cases under Title VII,? followng step by step
the clear road map laid out for trial and appellate courts in

conpani on cases, Burlington Industries, Inc. v. Ellerth® and

Faragher v. City of Boca Raton.* And, |lest our verbal exposition

of the net hodol ogy mandat ed by the Suprene Court in those two cases

2 See Indest v. Freeman Decorating, Inc., 168 F.3d 795 (5th
Cr. 1999)(Wener, J., specially concurring). Conpare, id. at
164 F. 3d 258 (Jones, J.)(neither opinion precedential for |ack of
concurrences). There are distinguishing differences in the acts
of the enpl oyees and enployers in Indest and the instant case.

3 524 U.'S. 742 (1998).
4 524 U'S. 775 (1998).



be less than pellucid, we append to this opinion a graphic
representation of that procedure.?®

At the first stop on the Ell erth/Faragher road map, courts are

required to determ ne whet her the conpl ai ni ng enpl oyee has or has
not suffered a “tangi bl e enploynent action.”® |f he has, his suit
is classified as a “quid pro quo” case; if he has not, his suit is
classified as a “hostile environment” case. That determ nation

provides a fork in the road on the Ellerth/Faragher nmap: In a

“quid pro quo” case, the road branches toward a second stop at
which the court nust determ ne whether the tangi ble enploynent
action suffered by the enployee resulted from his acceptance or
rejection of his supervisor’s alleged sexual harassnent.’ If the

enpl oyee cannot show such a nexus, then his enployer is not

5 See Supervisor Sexual Harassnment Road Map, appended
hereto and made part hereof. W do not nean to inply that trial
courts nust pause at each stop on the route and rotely verbalize
its significance or insignificance to the particul ar case; stops
can be skipped if the inplications are obvious or can be assuned
arquendo so as to reach a subsequent stop at which the case
ultimately turns. For exanple, w thout stopping a court that has
found the existence of a “tangi bl e enpl oynent action” could
assune arguendo that the plaintiff has been sexually harassed by
a supervisor, then go directly to Stop 2 on the quid pro guo
branch and determ ne at that stop that there is no evidence (or
no genui ne issue of material fact) of a nexus between the
harassnment and the enpl oynent acti on.

6 See Ellerth, 524 U.S. at 761-62 (tangible enpl oynent
actions “require[] an official act of the enterprise, a conpany
act,” such as “hiring, firing, failing to pronote, reassignnment
wth significantly different responsibilities, or a decision
causing a significant change in benefits”)

I'd. at 753-54.
10



vicariously liable under Title VII for sexual harassnent by a
supervisor; but if the enployee can denonstrate such a nexus, the
enployer is vicariously liable per se® and is not entitled to
assert the one and only affirmative defense permtted in such cases
since Ellerth and Faragher.® In other words, proof that a tangible
enpl oynent action did result from the enployee’s acceptance or
rejection of sexual harassnent by his supervi sor makes t he enpl oyer

vicariously liable, ipso facto; no affirmative defense will be

hear d.

On the other hand, if the first-stop question is answered in

the negative, i.e., the enployee did not suffer a tangible
enpl oynent action —the situation perceived to exist as a matter
of law by the district court inthis case —the suit is a “hostile

environnent” case, and the other branch at the fork in the

El |l erth/ Faragher road nust be followed. On this branch, a

different inquiry ensues at the second stop: |If proved, would the
actions ascribed to the supervisor by the enployee constitute
severe or pervasive sexual harassnment?!® [|f they do not, Title VII

i nposes no vicarious liability on the enployer; but if they do, the

81d. at 753, 761, 762 (“[A] tangi ble enploynent action taken
by the supervisor becones for Title VII purposes the act of the
enpl oyer.”); Faragher, 524 U S. at 804-05.

°Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 808.

F| |erth, 524 U. S. at 752, 754; Faragher, 524 U. S. at 787-
88 (citing Harris v. Forklift Systens, Inc., 510 U. S 17, 21
(1993)).
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enployer is vicariously liable —unless the enployer can prove

both prongs of the Ellerth/Faragher affirmative defense, to wt:

Absent a tangi ble enploynent action, (1) the enployer exercised
reasonable care to prevent or correct pronptly any such sexua
harassnent, and (2) the enployee did not unreasonably fail to take
advant age of any preventative or corrective opportunities provided
by the enpl oyer or to avoid harmotherwi se.' As noted, this is the
enployer’s only affirmative defense in a supervisor sexua

harassnent case post Ellerth/ Faragher, and it is available only in

a hostile environnment (no tangible enploynent action) situation;
never in a quid pro quo (tangi bl e enploynent action) case.

As the affirmative defense is applicable only when the
asserted sexual harassnent by a supervisor has not produced a
t angi bl e enpl oynent action, the court cannot nerely assune arguendo
the presence of actionable harassnent with a nexus to a tangible
enpl oynent action and deci de the case on the affirnmati ve defense —
it is sinply not available. Determ nation whether the conpl aining
enpl oyee has suffered a tangible enploynent action is the
i ndi spensabl e first step in every supervi sor sexua
harassnent/vicarious |iability case under Title VII, even if

subsequent stops on the road map may be ski pped. 2

BEl lerth, 524 U S. at 765; Faragher, 524 U S. at 805, 807.
12 See supra n.5.
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W agree with the district court that, on the basis of
Casiano’s summary judgnent evidence, he cannot prove that he
suffered a tangi bl e enpl oynent action; he cannot denonstrate the
exi stence of a genuine dispute of material fact in that regard.
Even when we view the facts in the Iight nost favorable to Casi ano
as the non-novant, we perceive nothing in his evidence or the
inferences fromit supporting a conclusion that his ineligibility
to take the GVAB test or otherw se participate in the AMAP program
constituted a tangi bl e enpl oynent action by AT&T. Wil e serving as
a Training Assistant in the Educati on Departnent, Casiano renai ned
permanent|ly assigned to the PAS; he could only gain entry to AVAP

by, inter alia, taking and passing the GVAB test, eligibility for

which required a personal evaluation better than “satisfactory.”
Even assum ng argquendo that his initial evaluation was sonehow
tainted by input from Val enzuela or was otherw se downgraded in
retaliation for his having reported her alleged m sbehavior, that
evaluation is not the one that barred himfrom the test and the
program Rat her, the second evaluation, perfornmed by the
appropriate supervisor for the appropriate twelve-nonth period —
whi ch gave hi mthe sane “satisfactory” rating —was the one that
bl ocked him and he did not (and likely could not) conplain that
the second eval uation was the product of retaliation.

Havi ng determ ned t he absence of a tangi bl e enpl oynent acti on,
whi ch absence pretermts quid pro quo analysis, the hostile

envi ronnent branch of the Ellerth/Faragher road map | eads to our
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next stop, at which we nust determ ne whet her Val enzuel a s all eged
m sbehavior, if proved, was sufficiently “severe or pervasive’” to
create an actionable “hostile environnent.”

The district court gave relatively short shrift to the issue
of severe or pervasive sexual harassnent. Al t hough, 1like that
court, we eventually reach the final stop on this “hostile

environnent” branch of the Ellerth/Faragher road, i.e., the

enpl oyer’s affirmative defense, we are constrained to note that,
for summary judgnent purposes —— again, treating Casiano’ s
affidavit and deposition testinony as summary j udgnent evi dence and
viewing it, its inferences, and all other evidence in the light
nost favorable to him — Casiano has at |east denonstrated the
exi stence of a genuine issue of material fact whether the alleged
sexual harassnent rises to the severe or pervasive | evel. Standing
al one, neither a supervisor’s referring to a subordi nate enpl oyee
of the opposite sex as “honey” nor the supervisor’s demandi ng —
even in the presence of others —that the subordi nate enpl oyee
per f orm deneani ng personal tasks for the supervisor, is sufficient

to constitute sexual harassnent.® Wen viewed in pari materia with

mul ti pl e incidents of egregi ous sexual m sconduct al |l eged, however,
such behavior can serve to bolster a conclusion of sexual

harassnent, even severe or pervasive harassnent.

13But see Ellerth, 524 U S. at 754 (expressing no opinion
whet her a “single unqualified threat is sufficient to constitute
discrimnation in the terns and conditions of enploynent”).
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Here, there is a classic, no-witness “swearing match” between
Casi ano and Val enzuel a regardi ng overt sexual conduct: Despite
Val enzuel a’ s vehenent denial, Casiano has sworn that, on at | east
fifteen separate occasions during a four-nonth period, she directly
propositioned himto engage in sex and to di scuss their respective
sexual appetites and experiences. |In the context of the deneaning
or humliating inplications of requests or demands for the delivery
of food, drinks, or a purse and references to a subordinate as
“honey,” such extensive and persistent sexual overtures would, if
proved, alnost certainly constitute severe or pervasive sexual
harassnment. 1In this evenly bal anced, no-other-evidence, “he said/
she said’” case, either party could prevail at trial, depending
solely on which one the trier of fact believes after hearing the
testi nony and observing the deneanors of the protagonists on the
W t ness stand.

The lawis well settled that sexual harassnent of an enpl oyee
by a supervisor is not confined to instances involving nale
supervisors and femal e subordinates; it can occur in the fenmale
supervi sor-mal e subordi nate context. It can even occur in the
sane-sex context.!* |ndeed, we need only hypothetically transpose
the sexes of the parties in this case to denonstrate our point: |f
Val enzuel a had been nmale and Casiano female, summary judgnent

evi dence supporting allegations that the male supervisor had (1)

14 See Oncale v. Sundowner O fshore Servs., Inc., 523 U. S
75 (1998) .
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called the fermal e subordinate “honey” in the presence of other
enpl oyees; (2) repeatedly demanded that she bring himhis coffee,
cold drinks, snacks, and a personal item (3) attenpted, in the
privacy of his office, toinitiate discussions with her about their
respective sexual proclivities, preferences, and performances; and
(4) in a four-nmonth period, propositioned her (and been rejected)
to engage in extramarital sex wwth himno less than fifteen tines,
woul d any court conclude that —if proved —such behavi or woul d
not constitute severe or pervasive sexual harassnment? As such
evi dence would present a stereotypical genuine issue of nmateri al
fact, we are constrained to disagree with the district court’s
i nference that Casiano did not denonstrate at |east the existence
of such a factual dispute about the presence of severe or pervasive
sexual harassnment. As we view the situation, he would be able to
def eat sunmary judgnent and thus be entitled to proceed to trial on
his claim of AT&T's vicarious liability — unless AT&T could
sustain its affirmative defense.

Having faithfully foll owed the hostile environnment branch of

Ell ert h/ Faragher road after concluding, at theinitial fork in that

road, that Casiano failed to denonstrate a genuine dispute of
material fact <concerning a tangible enploynent action, and
concluding, at the next stop, that he did establish the existence
of such a dispute concerning severe or pervasive sexual harassnent

by a supervisor, we cone now to the third and final stop on this
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branch of the road. Here, we nust test the enployer’s one and only
potential affirmative defense.

AT&T insists, first, that it exercised reasonable care to
prevent and, if not prevented, to correct pronptly any sexually
harassi ng behavi or by supervisory personnel, and, second, that
Casi ano unreasonably failed to take adequate and appropriate
advant age of any preventative or corrective opportunities provided
by AT&T or to avoid such harm otherwi se. Like the district court,
we agree wth AT&T.

The summary judgnent evidence adduced by AT&T regarding its
extant procedures for encouraging and facilitating enployee
conpl aints of sexual harassnent and for thereafter dealing with
them swftly and effectively is essentially uncontroverted and
eschews the exi stence of a genuine dispute of material fact in that
regard. AT&T s Personnel @uide, Enployee Reference Guide, and
“Common Bond” all articul ate the conpany policy that forbids sexual
harassnment and encourages both those who believe they are being
harassed and those who wi tness harassnent to notify supervisors as
well as the “applicable” AT&T EQ AA representative. Casi ano
concedes awareness of these publications and the policies they
enbody, and further acknow edges that supervisors reviewed them
wth himboth initially and during the course of his enploynent.
He acknowl edges famliarity with the procedures for |odging
conplaints, yet the evidence shows that he did not effectively
avail hinmself of those procedures. Both his first conplaint,
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| odged with Neaves, and his “off the record” discussion with Barden
and the union steward, were devoid of either direct or inplied
reports of sexual harassnent. Casiano also failed to heed Barden’s
advice to report the situation and, noreover, the responses of
Neaves and Barden to Casiano’s conplaints of supervisory
m sbehavi or of a non-sexual nature were entirely appropriate, both
tenporally and substantively.

When, through his counsel, Casiano finally notified AT&T of
al | eged sexual m sconduct, well after the harassnent and wel | after
Casi ano had ceased working in the Education Departnent, AT&T
responded pronptly and effectively: It suspended Val enzuel a, the
accused harasser, and dispatched two of its E.O Specialists to
conduct an in-depth investigation involving, anong other things,
interviews with Casiano, Val enzuela, and nine other workers. The
concl usi ons reached by the investigators are well-substanti ated by
the information they were able to ferret out, so the suggested
action and the action actually taken by the enployer on those
recommendat i ons were reasonabl e.

Considering the enployee’s efforts and assum ng for summary
j udgnent purposes that Casiano’s al | egati ons agai nst Val enzuel a are
true, the only reasonable conclusion we can reach is that he
unreasonably failed to take advantage of any preventative or
corrective opportunities afforded him by AT&T or to avoid harm
ot herw se. By his own account, he suffered at least fifteen

propositions yet never reported any of the incidents until nonths
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after the last of them |In his earlier conplaints, he never raised
one specter of direct sexual overtures, even inplicitly. He did
nothing else, wthin or wthout the prescribed policy and
procedures, until his |lawer wote the conpany, well after the
fact. W are satisfied that, were this case ever to go to trial

AT&T would be entitled to judgnent as a matter of law on its

El l erth/ Faragher affirmative defense, if nothing else.*® Thus, no

useful purpose would be served by reversing the district court’s
grant of AT&T s summary judgnent and renmandi ng the case for trial.
O her than causing a significant waste of judicial resources at the
trial and appellate levels and causing the parties to expend
considerable financial resources in further litigation, nothing
woul d be gained by postponing the inevitable. For the forgoing
reasons, the district court’s grant of summary judgnent in favor of
AT&T, dism ssing Casiano’s action, is, in all respects

AFFI RVED.

15See Faragher, 524 U.S. at 807 (stressing that “[i]f the
plaintiff unreasonably failed to avail herself of the enployer’s
preventative or renedi al apparatus, she should not recover
damages”) .
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SUPERVISOR SEXUAL HARASSMENT ROADMAP*

Tangible Employment Action?

NO--HOSTILE ENVIRONMENT

Were the supervisor's actions
severe and pervasive?

T~ T T

YES--Then Employer is
Vicariously Liable for Supervisor's
Harassment, UNLESS Employer
Establishes Ellerth, two-step
Affirmative Defense

F

STEP ONE--Did the employer
exercise reasonable care to
prevent and correct promptly any
sexually harassing behavior?
STEP TWO--Did the employee
unreasonably fail to take
advantage of any preventive or
corrective opportunities provided
by the employer or to avoid harm
otherwise?

YES--QUID PRO QUO

VWas the acceptance or rejection
of the harassment the cause of
the tangible employment action?

NO YES

¥ r
Then no Then Employer is
Title VIl Vicariously Liable for
Liability Supervisor's

i Harassment

IF YES TO
BOTH
STEPS
IF NO to
either STEP

* Courtesy of Honorable Tom Stagg, Senior United States District Judge (W.D. LA)
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