IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60229
(Summary Cal endar)

DONALD HOOKER
Peti ti oner- Appel | ant,
ver sus
J.L. SIVLEY, Federal Correctional Institution,
United States Departnent of Justice,
Federal Bureau of Prisons, Talladega, Al abamm,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

Sept enber 20, 1999

Before POLI TZ, WENER, and BARKSDALE, Circuit Judges.
PER CURI AM

Petiti oner-Appel | ant Donal d Hooker (federal prisoner #09595-
042) appeal s the denial of his 28 U.S.C. § 2241 petition, which was
treated by the district court as a 28 U S.C. 8§ 2255 notion and
di sm ssed as ti nme-barred under that sections’s one-year limtations
peri od. Hooker argues that the district court violated his
constitutional rights in construing his § 2241 petition as a 8 2255
motion and dismissing it as tine-barred. He contends that he
shoul d have been allowed to proceed under § 2241 because § 2255
of fers an “inadequate and ineffective” renedy in his case.

In his § 2241 petition, Hooker raised, anong other things,

several challenges to his conviction under 18 U . S.C. 8§ 924(c)(1)



for aiding and abetting the using and carrying of a firearmduring
and in relation to a drug-trafficking crine. He included a claim
that he was “actually innocent” of the offense in light of the

Suprene Court’s decision in Bailey v. United States, 516 U S. 137

(1995). 1In 1993, prior to the Suprene Court’s decision in Bailey,
Hooker unsuccessfully sought post-conviction relief under 8§ 2255.
After Bailey was rendered, Hooker sought |eave fromus to file a
successive § 2255 notion, insisting that his § 924(c) (1) conviction
shoul d be reversed in Iight of that decision. W denied himleave
to appeal because his claim did not involve newy discovered
evidence or a new rule of constitutional |aw

Hooker subsequently filed the instant 8§ 2241 petition in the
US District Court for the Northern District of Al abama, the
district in which he is confined. The record shows that the
petition was transferred admnistratively, wthout a judicial
order, from the Northern District of Alabama to the Northern
District of Mssissippi, the district court in which Hooker was
convi ct ed. As previously stated, the district court for the
Northern District of M ssissippi construed Hooker’s petition as a
§ 2255 notion and dismssed it as tine-barred under that section’s
one-year |imtations period. Although §8 2255 is the proper vehicle
for challenging the validity of a conviction and sentence, see

United States v. Tubwell, 37 F.3d 175, 177 (5th Cr. 1994), the

district court |acked jurisdictionto construe Hooker’s petition as
a 8 2255 notion because he had not received prior authorization

fromus to file a successive § 2255 notion. See 28 U.S.C. 88 2244,



2255; United States v. Rich, 141 F.3d 550, 551 (5th G r. 1998),

cert. denied, 119 S. C. 1156 (1999). The district court |ikew se

| acked jurisdiction to entertain Hooker’'s pleading as a § 2241
petition: Such a petition nust be filed in the district where the

prisoner is incarcerated. See United States v. Wathersby, 958

F.2d 65, 66 (5th Cr. 1992). As Hooker is incarcerated in
Tal | adega, Al abama, only the district court for the Northern
District of Al abama woul d have jurisdictionto entertain his § 2241
petition. See 28 U . S.C. § 81(a)(4).

As noted, Hooker alleged in his petition that he is seeking
relief under 8§ 2241 because 8§ 2255 offered an “inadequate and
ineffective” renedy in his case. He pointed out that he coul d not
have presented his clai mof “actual innocence” under Bailey in his
first 8 2255 notion because Bailey had not been decided at that
tinme. He al so contended that he is prohibited fromraising his
Bailey claimin a second § 2255 notion because he is unable to
satisfy the requirenents of the Antiterrorismand Effective Death
Penalty Act (AEDPA) that govern the filing of successive 8§ 2255
notions. Hooker advances that sane argunent on appeal .

Hooker’ s argunent is based on the “savings clause” of § 2255,
under which a prisoner may seek 8§ 2241 relief in lieu of 8§ 2255
relief if he can establish that “the remedy provided for under 8§
2255 is inadequate or ineffective to test the legality of his

detention.” See Cox v. Warden, Fed. Detention Ctr., 911 F. 2d 1111

1113 (5th Gr. 1990) (internal quotations and citation omtted); 8§

2255. We have not had occasion to address whether a prisoner may



use the “savings clause” of 8§ 2255 to raise a Bailey claimin a 8§
2241 petition to circunvent the successive requirenents established

by the AEDPA. See United States v. Sorrells, 145 F. 3d 744, 748 n.2

(5th Gr. 1998). Sonme circuits have allowed prisoners to do so

under these circunstances. See, e.q., In re Davenport, 147 F.3d

605, 611-12 (7th Gr. 1998); Triestman v. United States, 124 F. 3d

361, 377-80 (2d Gr. 1997); In re Dorsainvil, 119 F. 3d 245, 248-52

(3d Cr. 1997). Recently, the Eleventh Crcuit, the circuit in
whi ch Hooker’s application was originally filed, adopted the
Seventh G rcuit’s approach in Davenport as it pertains to Bailey
clains, even though it did so in a case in which no Bailey issue

was raised. See Wfford v. Scott, 177 F.3d 1236, 1244 & n.3 (11lth

CGr. 1999).

In his 8 2241 petition, Hooker cites the Second Crcuit’s
decision in Triestman and the Third Crcuit’s decision in
Dorsainvil in support of his argunent that he was entitled to seek
habeas relief under § 2241. Hooker did not, however, obtain a
judicial determnation regarding his ability to proceed under
8§ 2241; rather, his petition was adm nistratively transferred by
the clerk’s office to the Northern District of M ssissippi.

A clerk of court may not reject a pleading for |ack of
conformty with requirenents of form only a judge may do that.

See Mdellon v. lLone Star Gas Co., 66 F.3d 98, 101 (5th Crr.

1995). If a clerk of court may not reject a pleading for defects
of form it follows a fortiori that a clerk of court may not reject

a pleading on substantive grounds, which is essentially what



occurred in the instant case. Hooker is entitled to a judicia
determ nation whether he may proceed under 8§ 2241, and that
determnation can only be nmade in the district where he is

i ncarcerated. See Wathersby, 958 F.2d at 66. Accordingly, the

district court’s judgnent is vacated, and Hooker’s case i s renmanded
to the district court wwth instructions to transfer the case back

tothe U S. District Court for the Northern District of Al abama.
VACATED AND REMANDED



