IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60382

STEVEN G LADY,
Pl ai ntiff-Appellant,
ver sus
NEAL GLASER MARI NE, | NC;, ET AL,
Def endant s,
OUTBOARD MARI NE CORPORATI ON,
Doi ng Busi ness As OMC, |INC. ,
doi ng busi ness as OMCCC,
doi ng busi ness as CHRI S CRAFT,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

Sept enber 26, 2000

Before KING Chief Judge, GARWOOD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Steven G Lady (Lady) filed this suit in
M ssi ssi ppi state court agai nst def endant -appel |l ee Qut board Mari ne
Corporation (OVC), seeking recovery for | osses he sustai ned in a boating
accident. OMC renoved the case to federal court on the basis of
diversity jurisdiction. Followng renoval, OMCfiled a notion for

summary j udgnent, argui ng t hat the Federal Boat Safety Act, 46 U. S. C



88 4301- 4311 (FBSA), and Coast Quard regul atory action preenpted Lady’ s
state-lawtort clains. By the consent of both parties, the acti on was
referred to a Magi strate Judge for disposition. The Magi strate Judge
granted OMC' s notion for sunmary judgnent. Lady v. Qutboard Marine
Corp., 66 F. Supp.2d 818 (S.D. Mss. 1999). Lady now appeal s. We
affirm
Facts and Proceedi ngs Bel ow
On May 7, 1995, Lady was riding a personal water craft, commonly

known as a “j et ski,” inBayou La Coix, i nHincock County, M ssi ssi ppi .
Ri chard Rychet sky (Rychetsky), one of Lady’s fri ends, was operating a
nmot or boat to the rear portside of Lady’s vessel. The two vessel s were
traveling at approximately thirtytothirty-five mles per hour within
twenty feet of one anot her when Rychet sky bl ewhi s boat’s horn. Lady
reacted to the horn by making a hard left turn, placing his jet ski
directly into the path of Rychetsky's boat. The vessels collided,
causi ng Lady to be thrown of f of his jet ski and under Rychet sky’s boat.
Wiile in the water, Lady cane into contact with the boat’s noving
propeller, resultinginsevereinjuriesto Lady includinglacerations
to his head, the |oss of one leg, and injury to the other.

On February 18, 1998, Lady filedthis actionin M ssissippi state
court agai nst OMC, t he manuf acturer of Rychetsky’ s boat, and Neal G aser

Marine, Inc., the distributor of the boat, seeking recovery under

M ssissippi tort lawfor the injuries and | osses he sustained as a



result of the May 7, 1995 boati ng acci dent on Bayou La Croi x.! Lady
al | eged t hat OMC and Neal d aser Marine were | i abl e under M ssi ssi ppi
| aw for negligence, breach of warranty, gross negligence, and desi gn
defect for failingto equip Rychetsky's boat with a propeller guard.?
On April 7, 1998, OMCrenoved the actionto federal court onthe basis
of diversityjurisdiction. Lady later voluntarily di smssed his clains
agai nst Neal {d aser Marine.

Fol | owi ng renoval , the case was pl aced on i nacti ve status, pendi ng
t he out cone of Lewi s v. Brunsw ck Corp., 107 F. 3d 1494 (11th G r. 1997),
cert. granted, 118 S. . 439 (1998), i n which the Suprene Court granted
certiorari to consider the preenptive effect of the FBSA and Coast Quard
regul ations on an actionsimlar to Lady’s. After the Suprene Court
heard oral argunent in Lew s but before the Court i ssued a deci sion, the
parties in Lewis settled and the Court dism ssed the petition for
certiorari. See Lewis v. Brunswick Corp., 118 S.Ct. 1793 (1998).
Fol  owi ng t he Suprene Court’ s di smssal, Lady’s action was renoved from
i nactive status. On Septenber 9, 1998, OMC noved for summary
judgnent, arguing that federal |aw preenpted Lady’ s clai ns agai nst
OMC-t he sane i ssue beforethe Court inLews. Onenonthlater, Lady and
OMC consented to a Magi strate Judge’ s conducting all proceedingsinthe

action, includingthe entry of final judgnent. After ahearing on OMC s

! I'naseparate action, Lady settl ed his cl ai ns agai nst Rychet sky.

2 Lady’'s pleadings also alleged that the boat’s throttle was
defective; however, Lady later voluntarily dism ssed this claim

3



nmotion for summary j udgnent, the Magi strate Judge granted t he noti on,
concl udi ng t hat t he FBSA and Coast Quard regul at ory deci si ons preenpt ed
Lady’s clains. Lady tinely appeal ed.
Di scussi on

W revi ew a judgnent rendered by a Magi strate Judge® just as we
woul d a j udgnent rendered by adistrict court. See Madi sonv. ParKker,
104 F.3d 765, 767 (5th Cr. 1997). W review a grant of sunmary
j udgnment appl yi ng t he sane standard as the court bel owwas requiredto
apply. See Dutcher v. Ingalls Shipbuilding, 53 F. 3d 723, 725 (5th G r.
1995). Summary judgnent must be affirmed when t he non-novi ng party, in
this case, Lady, has failedto denonstrate that a materi al i ssue of fact
is present. See Madison, 104 F. 3d at 767. Summary j udgnent evi dence
isviewedinthelight nost favorabl e to the nonnovant, and questi ons
of law are revi ewed de novo. See id. The Magistrate Judge’s ruling
that federal | awpreenpts Lady’s clainsis alegal determ nationthat
this Court revi ews de novo. See Baker v. Farners El ec. Coop., Inc., 34
F.3d 274, 278 (5th Gr. 1994). W nmay affirmthe summary j udgnent on
any basi s rai sed bel owand supported by the record. See Davis v. Scott,
157 F. 3d 1003, 1005 (5th G r. 1998); Davis v. Liberty Mut. Ins. Co., 525

F.2d 1204, 1207 (5th Cr. 1976); see al so 10A CHARLES ALAN WRI GHT ET AL. ,

3 OWC and Lady executed witten consent to proceed before the
Magi strate Judge, pursuant to 28 U.S.C. §636(c) and Fed. R Cv. P. 73.
| naccordancewith 28 U.S. C. 8§ 636(c)(3), this Court isthe appropriate
forum for appellate review of the final judgnent entered by the
Magi strate Judge. See diver v. Collins, 904 F. 2d 278, 279-80 (5th Gr.
1990) .



FEDERAL PRACTI CE AND PROCEDURE 8§ 2716, at 290 (3d ed. 1998).
I Preenption by the FBSA and Coast Guard Regul ation

Federal | awgeneral ly preenpts state | awunder the Suprenacy d ause
whenever (1) Congress has expressly preenpted state action, (2) Congress
has installed a sufficiently conprehensive regul atory schene in the
area, thus renoving the entire field fromstate realm or (3) state
actionwoulddirectly conflict wththe force or purpose of federal | aw.
See G pollone v. Liggett Goup, 112 S.C. 2608, 2617 (1992); Englishv.
Ceneral Elec. Co., 110 S.C. 2270, 2275 (1990); Hodges v. Delta
Airlines, Inc., 44 F.3d 334, 335 n.1 (5th Cr. 1995) (en banc). As
neither party suggests that the second type of preenption-field
preenpti on—applies, we need only address express and i nplied conflict
preenpti on.

Whet her federal | awpreenpts Lady’ s state comon-lawtort cl ai ns
isanissueof first inpressioninthis Court. Several other courts,
bot h state and federal, have consi dered t he i ssue. However, t hey have
not reached a uni formconcl usi on. See generally Any P. Chi ang, Not e,
The Federal Boat Safety Act of 1971 and Propeller Strike Injuries: An
Unexpect ed Exerci se i n Federal Preenption, 68 ForoHaML. Rev. 487 (1999).
Ni ne courts have hel d t hat express preenpti on applies. See Carstensen
v. Brunsw ck Corp., 49 F.3d 430, 431-32 (8th G r. 1995); Moss v.
Qut board Mari ne Corp., 915 F. Supp. 183, 186 (E. D. Cal. 1996); Davis v.
Brunsw ck Corp., 854 F. Supp. 1574, 1580 (N.D. Ga. 1994); Shield v.

Bayl i ner Marine Corp., 822 F. Supp. 81, 83 (D. Conn. 1993); Shiel ds v.



Qut board Marine Corp., 776 F. Supp. 1579, 1581 (M D. Ga. 1991); Mow ey
V. Mercury Marine, Div. of Brunswi ck Corp., 773 F. Supp. 1012, 1016-17
(N D nio1991); Ryanv. Brunsw ck Corp., 557 N. W 2d 541, 548-49 (M ch.
1997); Sprietsmav. Mercury Marine, 729 N E. 2d 45, 52-53 (Il1. App. Ct.
2000); Farner v. Brunsw ck Corp., 607 N. E. 2d 562, 567-68 (II1. App. Ct.
1993). Three courts have foundinpliedpreenption. Seelews, 107 F. 3d
at 1505-06; Davis, 854 F. Supp. at 1581-82; Shields, 776 F. Supp. at
1582. Two courts have concl uded t hat federal | awdoes not preenpt state
lawinthis context. See Moore v. Brunswick Bowing &Billiards Corp.,
889 S. W 2d 246, 250-51 (Tex.), cert. denied sub. nom, 115 S. C. 664
(1994); Ard v. Jensen, 996 S.W2d 594, 599-600 (Mb. Ct. App. 1999).
Lady argues that the Magi strate Judge erred inrulingthat federal

| aw preenpts his M ssissi ppi conmon-lawtort cl ai ns agai nst OMC. He
contends that, despite the FBSA s express preenption cl ause, contai ned
in46 U S. C. § 4306, and t he Coast Guard’ s regul atory deci sions, his
action agai nst OMCi s not precluded because preenpti on under section
4306 does not extend to his common-law tort clainms and because the
FBSA' s savi ngs cl ause, 46 U.S. C. § 4311(g), preserves his action. OMC
responds t hat secti on 4306 and t he Coast Guard’ s regul atory deci si ons
both expressly and inpliedly preenpt Lady’s common-|lawtort clains,
because subj ecting OMCt o a danage award woul d result invarying state
requi renents for recreational vessels, in direct contravention to
Congress’ s intent to establish uniformrequirenents for recreational

vessels. W nowweighinonthiscloseanddifficult i ssue and concl ude



t hat, al t hough t he FBSA and t he Coast Guard’ s regul at ory deci si ons do
not expressly preenpt Lady’ stort clains, inpliedconflict preenption
does preclude his acti on agai nst OMC, because a state rul e requiring
propel |l er guards on recreational vessels would frustrate the Coast
Guard’ s deci sionthat recreational boats shoul d not be requiredto be
equi pped with propeller guards.
A The FBSA and Coast CGuard Regul at ory Deci si ons

Congress enacted the FBSAin 1971, in part, “to i nprove boating
safety by requiring manufacturers to provi de saf er boats and boati ng
equi pnent to the public through conpliance with safety standards to be
promul gat ed by the Secretary of the Departnent i n whi ch the Coast CGuard
i s operating—presently the Secretary of Transportation.” S. Rer. No.
92-248 (1971), reprintedin 1971 U S.C C A N 1333, 1333. Asignificant
i ncrease inthe nunber of recreational boatersinthe United States and
i n the nunber of boating “accidents, deaths andinjuries,” id. at 1334,
requi red “a coordi nat ed nati onal boating safety program” |d. at 1335.
To inplement this goal, the FBSA authorizes the Secretary of
Transportation (the Secretary) to prescribe regul ati ons establ i shing

m ni numsaf ety standards for recreational boats. See 46 U. S.C. § 4302%

“ 46 U.S.C. § 4302 provides:
“(a) The Secretary may prescribe regul ati ons—

(1) establishing m ninmm safety standards for
recreational vessels and associ ated equi pnent, and
establishing procedures and tests to neasure
conformance with those standards, with each standard-

(A) neetingthe need for recreational vessel
safety; and
(B) being stated, insofar as practicable, in
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terns of perfornmance;

(2) requiringtheinstallation, carrying, or use
of associated equipnent (including fuel systens,
ventil ation syst ens, el ectrical syst ens,
sound- produci ng devices, firefighting equipnent,
I'i fesavi ng devi ces, signaling devices, groundtackl e,
life- and grab-rails, and navi gati onal equi pnent) on
recreational vessels and classes of recreationa
vessel s subject tothis chapter, and prohibiting the
installation, carrying, or use of associ at ed equi prent
t hat does not conformwi th saf ety st andards est abl i shed
under this section; and

(3) requiringor permttingthe display of seals,
| abel s, plates, insignia, or other devices for
certifying or evidencing conpliance wth safety
regul ations and standards of the United States
Governnment for recreational vessels and associ ated
equi pnent .

(b) Each regul ation prescri bed under this section shall
specify an effective date that i s not earlier than 180 days
fromthe date the regul ati on was published, unless the
Secretary finds that there exists a recreational vessel
safety hazardsocritical astorequireanearlier effective
date. However, this period nmay not be nore than 24 nont hs
for cases involving, in the discretion of the Secretary,
maj or product design, retooling, or nmajor changes in the
manuf act uri ng process.

(c) I'nprescribingregul ati ons under this section, the
Secretary shall, anong other things—

(1) consider the need for and the extent to which
theregulationswll contributetorecreational vessel
saf ety;

(2) consider relevant available recreationa
vessel safety standards, statistics, and data,
i ncl udi ng public and private research, devel opnent,
testing, and eval uati on;

(3) not conpel substantial alteration of a
recreational vessel or itemof associated equi pnent
that is in existence, or the construction or
manuf act ure of whichis begun before the effective date
of the regul ation, but subject tothat [imtation may
require conpliance or performance, to avoid a
substantial risk of personal injury tothe public, that
t he Secretary consi ders appropriateinrelationtothe
degree of hazard that the conpliancew || correct; and

(4) consult with the National Boating Safety
Advi sory Council established under section 13110 of
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The Secretary has the option to del egate regulatory functions to a

desi gnat ed agency t hat t hen oper at es under the Secretary’s supervi si on.

See 46 U.S.C. 8§ 4303(a)°. The Secretary exercised that option and

del egated t o t he Commandant of the United States Coast Guard t he duty
of “[clarry[ing] out the functions vestedinthe Secretary by the .

Federal Boat Safety Act of 1971 . . ..” 49 CF. R 8 1.46(n)(1).

| medi ately after the FBSA took effect, the Secretary began

i npl enenting a federal schene of recreati onal boat safety regul ati ons.

Intheinitial periodof transitionfromaprimarily statelawregi nme

to afederal one, the Secretary, pursuant to 46 U.S.C. § 4305° exenpted

this title about the considerations referred to in

clauses (1)-(3) of this subsection.

(d) Section 8903 of this title does not apply to a
vessel being operated for bona fide deal er denonstrations
provi ded wi t hout fee to business invitees. However, if onthe
basi s of substantial evi dence, the Secretary deci des under
this sectionthat requiring vessel s so operatedto be under
the control of |licensedindividualsis necessary for boating
safety, then the Secretary may prescribe regulations
requiring the licensing of individuals controlling these
vessel s i nthe sane manner as providedin chapter 89 of this
title for individuals in control of vessels carrying
passengers for hire.”

> 46 U S.C. § 4303(a) states:

“Subj ect toregul ati ons, supervision, and revi ews t hat
the Secretary may prescri be, the Secretary nmay del egate to
a person, private or public agency, or organi zation, or to
an of fi ce or enpl oyee under t he supervi sion of that person
or agency, any work, business, or function related to the
testing, i nspection and exam nati on necessary for conpliance
enforcenent and for the devel opnent of data to enabl e the
Secretary to prescribe regul ati ons under section 4302 of this
title.”

6 46 U.S.C. 8 4305 provides that “[i]f the Secretary considers

that recreational vessel safety will not be adversely affected, the
Secretary may i ssue an exenption fromthis chapter or a regul ation
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all state boat safety laws “in effect on the effective date of the
[ FBSA] " frompreenption under 46 U. S. C. § 4306. 36 Fed. Reg. 15764- 65
(1971). Approximately one year | ater, the Coast Guard i ssued a set of
federal regul ati ons governi ng recreational boat desi gn and perf or nance.
See 37 Fed. Reg. 15776-85 (1972). These regul ati ons cover a broad
spectrum incl udi ng personal flotation devices, flotation requirenents,
and ventilation, fuel, and el ectrical systens. See generally 33CF. R,
subch. S. Thereafter, the Coast Guard repl aced t he bl anket exenpti on
frompreenption of state boat safety lawwithanorelimted one not at
issue in this appeal. See 38 Fed. Reg. 6914-15 (1973).

Bef ore pronul gating aregul ation, the Coast Guardisrequiredto
consult with the Nati onal Boati ng Saf ety Advi sory Counci|l (the Advi sory
Council)”on the need for regulation. See 46 U.S.C. § 4302(c)(4). In

1988, the Coast CGuard directed the Advisory Council to exam ne the

prescribed under this chapter.”

" The Advi sory Council is atwenty-one nenber council, consisting
of three groups of seven nenbers. Each nenber of the council is
appoi nted by the Secretary and is considered to have “particul ar
expertise, know edge, and experienceinrecreational boating safety.”
46 U. S. C. § 13110(a). Section 13110(b) specifies the conposition of the
Advi sory Council as foll ows:

“(b) (1) The nenber shi p of the Council shall consi st of —

(A) 7 representatives of State officials
responsible for State boating safety prograns;

(B) 7 representatives of recreational vessel
manuf act urer s and associ at ed equi pnent manuf act ur er s;
and

(C 7 representatives of national recreational
boati ng organi zati ons and fromt he general public, at
| east 5 of who shall be representatives of nati onal
recreational boating organizations.” 46 U S C 8§
13110(b).
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feasibility and potential safety advantages and di sadvant ages of
propeller guards on recreational boats and to consider whether
requi renent s mandati ng propel | er guards i nthe desi gn and manuf act ure
of recreational boats were appropriate. The Advisory Council then

appointed a Propeller Guard Subcommttee (the Subcommttee) “to
consi der, revi ewand assess avai |l abl e data concerni ng t he nature and
i nci dence of recreational boating accidents in which persons inthe
wat er are struck by propellers.” National Boating Safety Advisory
Board, Report of the Propeller GQuard Subcommttee 1 (1989). The
Advi sory Counci |l al so asked t he Subcomm ttee to consider, inter alia,

whet her “t he Coast Quard [ shoul d] nove towards a federal requirenent for

sone formof propeller guard.” 1d. at app. A®

8 The Advi sory Council’s charge to the Subconmttee reads infull:

“* Review the avail able data on the prevention of
propell er-stri ke accidents and the Coast Guard study of
vari ous net hods of shroudi ng propellers to prevent contact
wWth a person in the water.

* Assess the argunents for and agai nst sone form of
mechani cal guard to protect against propeller strikes
reflectingthe positions of state boating|lawadmnistrators,
the recreational boating industry, and the boating public.

* Anmpbng points to be consi dered:

a. what is the incidence of such accidents?

b. isthere atrend toward nore or fewer such
acci dents?

C. what are the possible solutions and their
advant ages/ di sadvant ages?

d. howi s thi s probl embei ng addressed i n ot her
nati ons?

e. what woul d be the direct costs and i ndi rect

costs (fuel econony, mai ntenance, etc.) of

mechani cal sol utions?

can the risks be addressed by education?

g. should the Coast Guard nove towards a
federal requirenent for sone form of

—h
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Over a one-year period, the Subcoomttee reviewed naterial provi ded
by the Coast Guard and hel d hearings on three occasions, receiving
informationfroma variety of individuals and groups interestedinthe
topi c of propeller guards. Seeid. at 1-3. One of theissues on which
t he Subcomm ttee recei ved i nformati on was propeller guard litigation,
and t he Subcomm tt ee devoted a sectionof itsreport tothetopic. See
id. at 4-6. Thereport detailsthelegal theoriesof |iability asserted
agai nst boat manufacturers by propeller strikevictins, includingthe
failureto equip boats with propell er guards, and t he def enses rai sed
by the manufacturers. See id. at 4-5. In this section, the
Subcomm ttee notes that, at the tinme of the hearings, the advocates for
propel | er guards were “petition[ing] federal and state | egi sl ators and
regul ators to mandat e propel | er guards.” |d. at 5. The Subcommttee’s
report further states that “[s]Juch [a] mandat e woul d necessarily be
predi cated on the feasibility of guards and establish prima facie

manufacturer liability in having failed to provide them” | d.

propel | er guard?

h. assess the potential for propeller equi pped
wi t h each of several propeller guard designs
to cause injury. Howmuch has t he propel |l er
guard reduced the i njury potential conpared
to the injury potential of the sane
propel | er operatingin an unguarded manner ?

i shoul d onl y newboat s and not or s be equi pped
w th propel | er guards, or should all boats
eventual |y be equi pped with a guard?

] . what is the practical boat length Iimt
beyond whi ch propel | er guards woul d not be
required? [Alre there ot her paraneters which
would dictate upper Ilimts for guard
installation?” Id.

12



Therefore, the Subcommttee considered feasibility as an i nportant
i ssue. Seeid. Manufacturers, however, renai ned “opposed t o nandat ory
propeller guards.” 1d. at 6.

The report | ater addresses the techni cal i ssues posed by propel | er
guar ds®. See id. at 12-19. The Subcomm ttee found that, while
propel | er guards were “feasi ble at idling and very | owspeeds,” id. at
20, they adversely affected boat operati on at speeds greater thanten
mles per hour, “requir[ing] greatly increased power and fuel

consunptiontoregainthe | ost speed.” 1d. at 21.%° |In addition, the

° The report notes that, al t hough nunerous vari ati ons of propeller
guards have been devel oped, they essentially take one of three
configurations: (1) aring band guard; (2) a mask guard; and (3) the
Kort nozzle. Seeid. at 12-13. Aring band guard consi sts of a shell
“secured to the subnerged portion of an out board notor or stern drive

unit and wi t hi n whi ch the propeller revolves.” 1d. at 12. Anmask guard
i nvol ves “surroundi ng the propeller |i ke afan cage or catcher’s nmask,
constructed of wire nmesh, bars or wres.” I|d. at 13. AKort nozzle,

used mai nly on tug boats and | arge vessel s, shrouds the propeller ina
tunnel or tube and with the installation of vanes can direct the fl ow
of water and prevent the entry of body parts. Seeid. at 13, 15. The
Subcomm tt ee exam ned ri ng band and mask guards, but not nozzl e guards,

as none suitabl e for recreational vessel s was brought tothe attention
of the Subcommttee. See id. at 15. Myreover, “[n]o guard device
sui tabl e for i nboard engi ne dri ve propel |l ers on di spl acenent or pl ani ng

nmot or boats, or on auxiliary sail boats was presented.” 1d. Aconcern
raisedwithregardtoinstallingthe ring band and mask guards was an
increasein “the total area of a possi bl e underwater inpact.” Id. at
13.

10 The Subcomittee’s report also states that:
“[ B] oat s and not ors shoul d be desi gned to i ncor porate
technol ogically feasi bl e safety features to avoid or mni m ze
t he consequences of i nexperienced or negli gent operation,
w thout at the sane tine (a) creating sone ot her hazard, (b)
materiallyinterferingwth normal operations, or (c) being
at econom c costs disproportionate to the particular risk.
Proponents [ of propel | er guards] assert that propeller
guard technol ogy and/ or avail ability neets the foregoi ng

13



Subcomm ttee determ ned t hat propel |l er guards woul d not necessarily
i ncrease overal | boating safety, because t hey woul d i ncrease t he chance
of contact between a bl unt obj ect (the propeller guard) and a personin
t he wat er, thereby substituting a decreased chance of a propeller strike
injury for anincreaseinthelikelihoodof ablunt traumainjury. See

id. at 19-21.1 Therefore, the Subcomm ttee recommended unani nousl y t hat

criteria and that guards should be nmandated. The
Subcomm ttee does not agree . . ..” Id. at 20.

1 The Subcommittee noted that:

“I'njuries/fatalities caused by underwater inpacts

result froma person comngintocontact withthe propeller
or any part of the propulsionunit (i.e., |ower unit, skeg,
torpedo, anti-ventilation plate, etc.) and even the boat
itself. Currently reported acci dents nmake it obvi ous t hat
all such conponents are involvedinthe total picture, and
that the propeller itself is the sole factor in only a
mnority of i npacts. The devel opnent and use of devi ces such
as ‘propel |l er guards’ can, therefore, be counter-productive
and create new hazards of equal or greater consequence.
[] Operator error isclearly asignificant factor in the
vast mgjority of wunderwater inpacts which result in
injuries/fatalities. Mandatory equi pnment requirenents could
be expected to have only a negligi bl e inpact onthis problem
The nost rational approach to the problemis to educate
boaters, especially operators. They nust be nade to
understandthe abilities andlimtations of their equi prnent.
They nmust be awar e of and under stand t he hazards t hei r boat
can cause to people in the water. Above all, they nust be
made t o under st and t he consequences of carel ess or negli gent
operation of their watercraft, and how they, as boat
operators, can act to prevent accidents.
[] Althoughthe controversy which currently surrounds the
i ssue of propeller guardingis, by its very nature, highly
enotional and has attracted a great deal of publicity, there
are no indications that there is a generic or universal
solutioncurrently avail abl e or foreseeableinthe future.
The boati ng public nust not be msledintothinkingthereis
a ‘safe’ device whichwouldelimnate or significantly reduce
such injuries or fatalities.” 1d. at 23-24.
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“[t]he U S. Coast CGuard should take no regul atory action to require
propeller guards.” 1d. at 24.

The Subcomm ttee’ s Chai rman, Captain Janes E. Getz, presentedthe
report tothe entire Advi sory Council, whi ch unani nously “accept|[ed] the
report, adopt[ed] the recommendations of the subcommttee, and
di scharge[d] the subconm ttee as having conpletedits task.” M nutes
of the 44th Meeting of the Nati onal Boating Advi sory Council 19 ( Nov.
6-7, 1989). The Advisory Council then forwarded the report and
recommendations to the Coast Guard. On February 1, 1990, the Coast
Guard i nfornmed the Advisory Council that it had adopted each of the
Advi sory Council’s recommendations. See Letter fromRobert T. Nel son,
Rear Admral, U S. Coast Guard, Chief, Ofice of Navigati on Safety and
Wat erway Services, to A Newel|l Garden, Chairnman, National Boating
Saf ety Advi sory Council (Feb. 1, 1990). The letter expl ai ns t he Coast
Guard’ s position on propeller guards as foll ows:

“The regul atory process is very structured and stringent
regarding justification. Avail abl e propel | er guard acci dent
data do not support inposition of a regulation requiring
propel | er guards on notorboats. Regul atory actionis al so
limted by the many questi ons about whet her a universally
acceptabl e propeller guard is available or technically
feasibleinall nodes of boat operation. Additionally, the
question of retrofittingmllions of boats would certainly
be a maj or econom c consi deration.

The Coast Guardwi || continueto collect and anal yze data for
changes and trends; and will pronote increase/inproved
reporting as addressed i n recommendati on 2. The Coast Quard
w Il alsoreviewandretainany informtion nmade avail abl e
r egar di ng devel opnent and t esti ng of new propel | er guardi ng
devices or other informationonthe state of theart.” Id.
at 1.

Accordi ngly, the Coast Guard decided not to inplenent regul ations
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requiring propel | er guards on recreational boats.!? Neither, however,
has t he Coast CGuard forbiddentheinstallation of propeller guards. It
i s agai nst thi s backdrop of Coast Quard deci si on naki ng t hat we consi der
Lady’ s clains agai nst OMC.
B Presunpti ons Regardi ng Preenption

At the outset, the parties di spute the hereinportant question of
whet her our anal ysi s shoul d beginw th a presunptionthat federal | aw
does not preenpt Lady’s common-|law tort clains agai nst OMC. Lady
contends that, inareas traditionally regul ated by states through their
police powers, a presunptionthat federal | awdoes not supercede such
powers arises. Lady concludes that, because his clainms primrily
concern saf ety and heal th, the presunpti on agai nst preenpti on applies
inthis case. Conversely, OMC asserts that Lady’ s action al so bears
upon general maritinme law, whichis primarily of federal concern, and

therefore a presunpti on agai nst preenptionis not warranted inthis

12 The Coast Guard has continued to study various proposals to
prevent propeller-relatedinjuries. In 1995, the Coast Guard i ssued an
Advance Noti ce of Proposed Rul emaki ng (ANPRM requesting comment on “t he
public’s present feelings about the use of propeller guards . . . on
t hese vessel s.” 60 Fed. Reg. 25191 (1995). 1In 1996, the Coast Cuard
i ssued an ANPRM*“t o gat her current, specific, and accurate i nfornmati on
about theinjuriesinvolving propeller strikes andrented boats.” 61
Fed. Reg. 13123 (1996). And, in 1997, the Coast CGuard requested
“comment s on the effecti veness of specific devices andinterventions
whi ch have been suggested for reducing the nunber of recreational
boati ng acci dents i nvol vi ng rent ed power boats i n whi chindividuals are
injured by the propeller.” 62 Fed. Reg. 22991 (1997). Because this
request recei ved so fewresponses, the Coast Guard ext ended t he peri od
for conments. See 62 Fed. Reg. 44507 (1997). To date, the rul emaking
remai ns open, and the Coast Guardis still considering what action, if
any, to take regardi ng propel |l er guards. See 64 Fed. Reg. 21566 (1999).
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cont ext . To be sure, Lady’s tort action touches on safety and
health-“"matters that historically have been areas of state
jurisdiction.” MacDonal d v. Monsanto Co., 27 F. 3d 1021, 1023 (5th Gr.
1994) (citing H || sborough County v. Automated Medi cal Labs., Inc., 105
S.C. 2371, 2376 (1985)); see Medtronic, Inc. v. Lohr, 116 S. . 2240,
2250 (1996). However, inUnited States v. Locke, 120 S.C. 1135 (2000),
t he Suprene Court nmade cl ear that “an ‘ assunpti on’ of nonpre-enptionis
not triggered whenthe State regul ates i n an area where t here has been
a history of significant federal presence.” Id. at 1147 (citations
omtted). Locke considered whether federal | awpreenpted a series of
regul ati ons enacted by the State of Washi ngton i nresponse to the Exxon
Val dez oi |l spill; these regul ati ons addressed, inter alia, oil tanker
operations and design, as wel |l as crewtraining and qualifications, and
wer e establ i shed “to provi de ‘'t he best achi evabl e protection. . . from
damages caused by the discharge of oil.’” 1d. at 1142 (quoting WASH.
Rev. Cooe § 88. 46. 040(3) (1994)). Al though these tanker standards were
pronul gated t o preserve the heal th and safety of WAshi ngton’ s popul ati on
and property, the Court nevertheless concluded that, because
Washi ngton’s regul ations “b[ore] upon national and international
maritime commerce, . . . in this area there [wa]s no begi nning
assunption that concurrent regul ation by the Stateis avalid exercise
of its police powers.” 1d. at 1148.

Simlarly, Lady’'s action, which alleges that OMC designed a

defective boat by failingtoinclude apropeller guard, rel ates not only
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to health and safety, but also to maritinme activity—-an area
traditionally withinthe purviewof federal regul ati on. See Sout hern
Pac. Co. v. Jensen, 37 S. Ct. 524, 528 (1917) (" Congress has paranount
power to fix and determne the maritine |aw which shall prevai

t hroughout the country.”) (citations omtted); see al so Locke, 120 S. Ct.
at 1148 (“Congress has legislatedinthe [area of maritinme commerce]
fromthe earliest days of the Republic, creating an extensive federal
statutory and regul atory schene.”); Kelly v. Washi ngton, 58 S. Ct. 87,
89 (1937) (“The federal acts and regul ations with respect to vessel s on
t he navi gabl e waters of the United States are el aborate.”); Mall ard Bay
Drilling, Inc. v. Herman, 212 F. 3d 898, 900-02 (5th G r. 2000) (hol di ng
t hat the Coast Guard had sol e jurisdiction, tothe excl usion of OSHA,
over t he wor ki ng condi ti ons of seanen on barges i n a navi gabl e wat er way
withinastate'sterritorial waters); Exxon Corp. v. Chi ck KamChoo, 817
F.2d 307, 316-18 (5th G r. 1987), rev’'d on other grounds, 108 S. Ct. 1684
(1988); cf. Consolidated Cigar Corp. v. Reilly, = F.3d ____ , 2000 W
960526, at * 3 (1st Cr. July 17, 2000) (deciding that a presunption
agai nst preenption does ari se when consi dering state regul ati ons onthe
sal e, pronotion, and |abeling of tobacco products, by contrasting
federal invol venent intobacco productswiththat innmaritineactivity).
Adm ttedly, Lady’ s cl ai ns do not i nvol ve atanker engaged in maritine
comerce. However, the Court in Forenost | nsurance Co. v. R chardson,
102 S. . 2654 (1982), heldthat acollision betweentwo pl easure craft

on navi gabl e waters had a sufficient nexus to traditional maritine

18



activity to fall within the admralty jurisdiction of the federal
courts®, Seeid. at 2658-59. Accordingly, any distinction between
recreational vessels and tankers is of little significance, as the
national interest i nvessels operating on navi gabl e waters of the United
St ates enconpasses both. See id. at 2659.

The FBSA and the regul ations prescribed pursuant to the FBSA
“appl [y] toarecreational vehicl e and associ at ed equi pnent carriedin
t he vessel on waters subject tothe jurisdictionof the United States

. and, for avessel ownedinthe United States, on the hi gh seas.”
46 U. S. C. 8§ 4301(a); see S. Rer. No. 92-248 (1971), reprinted in 1971
US CCAN 1333, 1338 (“Ceneral jurisdictional applicability [of the
FBSA] is to vessels wthin the historic federal maritine
jurisdiction-the navigabl e waters of the United States, certaininternal
wat ers which are in the exclusive or concurrent jurisdiction of the
United States, and extraterritorial applicability to vessels ownedin
the United States.”). Lady does not argue t hat Rychet sky’ s boat was not
a “recreational vehicle” or a vessel, nor does Lady contend that the
wat er way wher e t he boati ng acci dent occurred, Bayou La Croi x, i s not a
navi gabl e wat er “subject tothe jurisdictionof theUiited States.” 46
U S.C 84301(a). Therefore, the design and nanufacture of Rychetsky’s
boat i s subject tothe FBSA and t he regul at ory deci si ons promnul gat ed

under the FBSA. Because a state conmon-lawrulerequiring OMCto equip

13 “The judicial Power [of the United States] shall extend .
toall Cases of admralty andmaritinme Jurisdiction. . ..” U S CONST.
art. 111, 8§ 2.
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its boats with propell er guards i nplicates federal concerns at | east as
much state concerns, we cannot say that the state’s interests
predom nate. Therefore, inthis area where the proposed state rul e at
i ssue bears upon an area traditionally regulated by the federal
gover nment, a presunpti on agai nst preenpti on does not gui de our anal ysi s
of whet her federal | awprecludes Lady’ s common-|lawtort cl ai ns agai nst
OMC. See Locke, 120 S.Ct. at 1147-48; see al so CSX Transp., Inc. v.
Gty of Plymouth, 92 F. Supp. 2d 643, 648-49 (E. D. M ch. 2000) (hol di ng,
under Locke’ s principles, that, gi ven Congress’s wel | -est abl i shed power
toregulatetherailroadindustry, a presunption agai nst preenpti on does
not arise in deciding whether a state statute was preenpted by the
Federal Railway Safety Act).
C Express Preenption

Weé now addr ess whet her t he FBSA and t he Coast Quard’ s regul ati ons
expressly preenpt Lady’ s state common-lawtort action agai nst OMC. OMC
contends that Lady’s clains fall withinthe reach of the FBSA s express
preenption cl ause, which provides:

“Unl ess permtted by the Secretary under secti on 4305

of thistitle, a State or political subdivisionof a State

may not establish, continueineffect, or enforce al awor

regul ati on establ i shing arecreational vessel or associ ated

equi pnent performance or ot her safety standard or i nposi ng

a requi renent for associ at ed equi prnent (except i nsofar as the

State or political subdivision may, in the absence of the

Secretary’s di sapproval, regulate the carrying or use of

mari ne safety articl es to neet uni quel y hazardous condi ti ons

or circunstances wthinthe State) that i s not identical to
a reqgul ati on prescribed under section 4302 of thistitle.”
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46 U.S.C. § 4306. %

In OMC s view, the Coast Guard’ s 1990 deci sion not to require propeller
guards constitutes a “regul ati on prescri bed under secti on 4302,” which
preenpts state | aws or regul ati ons. OMCcontends that Lady’ s acti on,
i f successful, wouldresult inastate cormon-|awregul ationrequiring
propel | er guards on recreational boats, which woul d not beidentical to
and woul d actually conflict with the Coast Guard’s decision that
propel | er guards shoul d not be required. Thus, OMC concl udes that
Lady’s clains are preenpted by section 4306.

Lady responds that t he section 4306' s phrase “l awor regul ati on”

14 The legislative history explains the preenption clause as
fol |l ows:

“This section [46 U. S.C. § 4306] provides for federal
preenption in the issuance of boat and equi pnment safety
standards. This conforns tothelong history of preenption
inmaritine safety matters and i s founded on the need for
uniformty applicable to vessels noving in interstate
commerce. Inthiscaseit alsoassures that manufacture for
the donestic trade will not invol ve conpliance with wi dely
varying | ocal requirenents. At the sane tine, it was
recogni zed t hat t here may be seri ous hazards whi ch are uni que
toaparticul ar | ocal e and whi ch woul d justify vari ances at
least with regard to the carriage or use of marine safety
articles on boats. Therefore, the section does permt
i ndividual States to inpose requirenents with respect to
carrying or using marine safety articl es which go beyond t he
federal requirenents when necessary to neet uniquely
hazardous | ocal conditions or circunstances. A right of
di sapproval , however, isreservedtothe Secretary toinsure
that i ndi scrimnate use of state authority does not seriously
i npi nge on the basic need for uniformty.

The secti on does not preenpt state | aw or regul ati on
directed at safe boat operation and use, which was felt to
be appropriately within the purview of state or | ocal
concern.” S. REr. No. 92-248 (1971), reprinted in 1971
US CC AN 1333, 1341.
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does not i ncl ude the cormon | aw, because secti on 4306 nakes no nenti on
of “comon law,” and thus refers only to positive enactnents of | awat
the state or I ocal |evel. Accordingly, Lady concl udes that Congress’s
failure to specify “common | aw’ in section 4306 evi nces an i ntent not
t o preenpt conmmon-| awcl ai ns such as his. Mbreover, Lady cont ends t hat
t he FBSA' s savi ngs cl ause, 46 U. S. C. § 4311(g)*, preserves his clai ns
agai nst OMC, despite the preenption cl ause and regul atory deci si ons
concerning recreational vessels.

In determ ning the scope of preenption under section 4306, we
focus on the purpose of Congress. See Medtronic, 116 S.Ct. at 2250
(citations omtted). Congressional intent isrevealedprimarily through
the text of the preenption statute and the statutory franmework
surrounding it. Seeid. at 2250-51 (citation omtted); see al so CSX
Transp., Inc. v. Easterwood, 113 S. Ct. 1732, 1737 (1993) (“If the
stat ute contai ns an express pre-enption cl ause, the task of statutory
constructionnmust inthe first i nstance focus on the plai n wordi ng of
t he cl ause, whi ch necessarily contains the best evi dence of Congress’
pre-enptiveintent.”). “A sorelevant, however, is the ‘structure and
pur pose of the statute as a whole,’ as reveal ed not only in the text,
but t hrough the reviewi ng court’s reasoned under st andi ng of the way i n
whi ch Congress intended the statute and its surrounding regul atory

schenme to af f ect busi ness, consuners, and the law.” Medtronic, 116

1546 U.S.C. §4311(g) states that “[c]onpliance withthis chapter
or standard, regul ati ons, or orders prescribed under this chapter does
not relieve apersonfromliability at coomon | awor under State |l aw.”
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S.C. at 2251. By its terns, section 4306 preenpts state | aws or
regul ations that are not identical toregul ati ons pronul gat ed under the
FBSA, unl ess exenpted fromby preenption by the Secretary under 46
U S.C 84305 0r directedtorenedy uniquely | ocal dangers (subject to
the Secretary’s di sapproval ). Because the FBSA does not define the
section 4306' s phrase “l awor regul ati on”, we nowconsi der whether it
i ncludes state common-law tort clains.

Al t hough secti on 4306 does not specifically enunerate “comon | aw
as being preenpted, the Suprene Court, in other contexts, has
interpreted | anguage simlar to section 4306's to i ncl ude state conmon-
lawtort actions. See, e.g., Medtronic, 116 S. Ct. at 2260 (consi deri ng
theterm®“requirenent” inthe Medi cal Devices Act, 21 U.S.C. 8§ 360k(a))
(Breyer, J., concurringinpart and concurringinjudgnent); id. at 2263
(same) (O Connor, J., joined by Rehnqui st, C J., and Scal i a, and Thonas,
JJ., concurringinpart and dissentinginpart) (sane); Mralesv. Trans
Wrld Airlines, Inc. 112 S.C. 2031, 2039 (1992) (concluding that a
stat e conmon-1 awcl ai mcounts as “any | aw, rul e, regul ati on, standard,
or ot her provision having the force and effect of | aw’ for purposes of
the Airline Deregulation Act); G pollone, 112 S.Ct. at 2620 (hol di ng
that “requirenents or prohibitions. . . under Statelaw,” containedin
the Public Health G garette Snoki ng Act of 1969, nmade no di stinction
bet ween positive |egal enactnents and the common law) (plurality
opinion); id. at 2634 (sane) (Scalia, J., joined by Thomas, J.,

concurringinjudgnent inpart and dissentinginpart); CSXTransp., 113
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S.C. at 1737 (interpretingthe phrase “state ‘law, rule, regul ati on,
order, or standardrelatingtorailroadsafety ”) (quoting45U. S.C. 8§
434); see al so MacDhonal d, 27 F.3d at 1025 (“The MacDonal ds argue,
however, that state common | awj udgnents are not ‘requirenents’: the
liable party is not ‘required to change his |abel by a damage awar d,
t he ar gunent goes, but may si nply pay t he judgnent and | eave t he | abel
asitis. Wethinkthis argunent is sophistry.”). This past term the
Court, in Geier v. Amrerican Honda Mdtor Co., Inc., 120 S.C. 1913
(2000), considered whether the Mdtor Vehicle Safety Act’s express
preenpt i on provi sion'® preenpted astatetort acti on based onthe failure
to equip an autonobilewith adriver’s side airbag. Seeid. at 1918.

Al t hough acknow edgi ng that the term“requi renent” incl uded common-| aw
tort actions in Medtronic, the Court stated that “[w] e need not

determ ne t he preci se significance of the use of the word ‘ standard,’

rather than ‘requirenent,’” . . . for the [ Motor Vehicle Safety] Act

cont ai ns anot her provi sion, which resol ves the disagreenent.” 1d. This

provi si on, a savi ngs cl ause!’, “assunes that there are sone si gni fi cant

6 The provision at issue in Geier reads as foll ows:

“Whenever a Federal notor vehicle safety standard
est abl i shed under thi s subchapter isineffect, no State or
political subdivisionof a State shall have any authority
either toestablish, or tocontinueineffect, withrespect
to any notor vehicle or itemof notor vehicle equipnent][, ]
any safety standard applicable to the sane aspect of such
vehi cl e or itemof equi pment whichis not identical tothe
Federal standard.” 15 U.S.C. § 1392(d).

7 The Motor Vehicle Safety Act’s savi ngs cl ause provi des t hat
“[cl]onpliance with” afederal notor vehicle safety standard “does not
exenpt any person fromany liability under common law.” 15 U S. C. §
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nunber of common-lawliability cases tosave.” |Id. Inorder to give
effect tothe savings clause, the Court interpreted “standard” soasto
excl ude common-lawtort actions. Seeid. Oherw se, under a “broad
readi ng of the pre-enptionclauselittle, if any, potential ‘liability
at conmon law would remain[,] [a]nd few, if any, state tort actions
woul d remai n for the saving clausetosave.” |d.; seeUnited Airlines,
Inc. v. Mesa Airlines, Inc., _ F.3d ___ , 2000 W. 898694, at *2 (7th
Cr. July 5, 2000) (“A broad cl ause savi ng common-1| aw r enedi es m ght
overcone the understanding that judgnents in tort suits should be
treated li ke state | aws and regul ati ons to t he extent that they have t he
sane practical effect as laws and regulations . . ..”) (citations
omtted).

Simlar tothe Motor Vehicle Safety Act, the FBSA al so contains a
savi ngs cl ause, whi ch provides that “[c]onpliance wth this chapter or
standards, regul ati ons, or orders prescribed under thi s chapter does not

relieve apersonfromliability at conmon | awor under Statelaw.” 46

U S.C. §84311(9g).' Asindicated by Geier, the presence of the savi ngs

1397(k) (1988). Section 1397(k) is nowcodifiedw th sonme changes at
49 U.S.C. 8§ 30103(e).

18 The | egi sl ati ve hi story expl ai ns t he savi ngs cl ause as fol | ows:
“This sectionis aCommttee anendnent and i s i ntended

to clarify that conpliance with the Act or standards,

regul ati ons, or orders promnul gated thereunder, does not

relieve any person fromliability at comon | aw or under

State | aw. The purpose of the sectionis to assurethat in

a product liability suit nmere conpliance by a manuf act urer

wi t h t he m ni numst andar ds pronul gat ed under the Act will not

be a conpl ete defensetoliability. O course, dependi ng on

t he rul es of evidence of the particular judicial forum such
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cl ause precl udes a broad readi ng of the express preenption provi sion of
section 4306. See al so Freytag v. Conm ssi oner of |Internal Revenue, 111
S. . 2631, 2638 (1991) (“Qur cases consistently have expressed ‘ a deep
reluctance to interpret a statutory provision so as to render
superfluous other provisions in the sanme enactnent.’”) (quoting
Pennsyl vani a Dept. of Pub. Wl fare v. Davenport, 110 S. C. 2126, 2133
(1990)).%° W accordingly are unable to conclude that section 4306
preenpts nore than positive enactnents of |aw by a state or | ocal
| egislature or admnistrative agency or official and extends to

expressly preenpt Lady’'s common-law tort action agai nst OMC.

conpliance may or may not be adm ssible for evidentiary
val ue.” S. Rer. No 92-248 (1971), reprinted in 1971
U S CC AN 1333, 1352.

19 Arecent decision of the Tenth Crcuit, albeit concerning a
different act’ s preenption and savi ngs cl auses, supports our concl usi on
t hat t he FBSA' s express preenpti on cl ause cannot be gi ven such a broad
readi ng. | n Choate v. Chanpion Honme Building Co., = F.3d __ , 2000
WL 1022251 (10th Cr. July 25, 2000), the Tenth Grcuit held that,
pursuant to the Suprene Court’s teachings in CGeier, the preenption
cl ause of the National Manufactured Housi ng Construction and Saf ety
St andards Act of 1974, 42 U . S.C. § 5403(d), did not preenpt a tort
action agai nst the manufacturer of a nobile hone, in light of the
Manuf act ur ed Housi ng Act’ s al so cont ai ni ng a savi ngs provi si on whi ch
stated that “[c]Jonpliance with any Federal manufactured hone
construction or safety standard i ssued under this chapter does not
exenpt any person fromliability under coomonlaw,” 42 U S. C. § 5409(c).
See Choate, 2000 W. 1022251, at *3-4 (“Gventhe nearly identical nature
of the preenption and savi ng cl ause provisions inthe National Traffic
and Mot or Vehicl e Safety Act and t he Manuf act ur ed Housi ng Act, we hol d,
inlight of Geier, that Choate and Madewel |’ s cl ai mi s not expressly
preenpted.”) (footnote omtted). The Tenth G rcuit then considered
inpliedconflict preenption, concludingthat, because t he common- | aw
tort actiondidnot conflict withthe federal standard requiring a hard-
wi red snoke det ect or i n manuf act ured hones nor thwart a federal policy,
inplied preenption did not lie. See id. at *6-7.
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D | npl i ed Preenption

Qur concl usion that Lady’ s actionis not expressly preenpted does
not “forecl ose[] any possibility of inpliedpre-enption.” Freightliner
Corp. v. Myrick, 115 S. Ct. 1483, 1488 (1995); see Ceier, 120 S. Ct. at
1919 (stating that “the savings cl ause (li ke the express pre-enption
provi sion) [of the National Traffic and Mot or Vehicl e Saf ety Act] does
not bar the ordinary working of conflict pre-enption principles”);
Freightliner, 115S. Ct. at 1488 (“The fact that an express definition
of the pre-enptive reach of a statute ‘inplies —i.e., supports a
reasonabl e i nference—t hat Congress did not intend to pre-enpt other
matt ers does not nean that t he express clause entirely forecl oses any
possibility of inplied pre-enption.”). Inpliedconflict preenption
“occurs when conpliancewith both state and federal | awi s i npossi bl e,
or when the state | awstands as an obstacl e to the acconplishnent and
execution of the full purpose and obj ective of Congress.” Locke, 120
S.Ct. at 1148 (internal quotations and citations omtted). As
conpliance with both a state common-1| awrul e requiring a propel | er guard
and t he Coast Guard’ s decision not torequire propeller guards i s not
i npossi bl e, we address whet her a cormon-lawrul e requiring a propeller
guard woul d di srupt the results Congress sought to achieve with the
enact nent of the FBSA

OMC argues that Congress enacted the FBSA to create a uniform
systemof requirenents for recreational vessels. OMCnaintains that the

Coast Guard’s decision not to require propeller guards anobunts to a
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determ nation that such arequirenent i s not appropriate, thus | eavi ng
manufacturerswiththeflexibility to choose an appropri ate response
tothe safety i ssues present ed by boat propellers. OMCcontends t hat
toallowcomon-lawclains toinposearulerequiring propeller guards
woul d evi scerate the Coast Guard’s deci sion that such a requirenent
shoul d not be i nposed and destroy t he fl exi bl e approach adopt ed by t he
Coast CQuard.

I n response, Lady contends that t he Coast Quard’ s deci si on neit her
torequire nor forbid propeller guards does not create a rul e subj ect
to uni formapplication. Lady asserts that a conmon-| awcl ai mt hat nmay
i npose a rul e of boat and equi pnent safety standards i s perm ssible, as
| ong as t he Coast Quard has not pronul gated aregul ationthat conflicts
w th the common-| awrequi renent. Accordingly, Lady argues, the Coast
Guard’ s deci sion not toinpose a safety standard on propel |l ers | eaves
roomfor state common-law to i npose a standard on the matter. In
support of this position, Lady relies on Freightliner, in which the
Court consi der ed whet her t he absence of a federal standard on a safety
matter inplicitly preenpted a state common-| awaction i nposi ng such a
st andar d.

In Freightliner, the Suprene Court consi der ed whet her common- | aw
clains based on the failure toinstall anti-Ilock braking systens on
tractor-trailers were expressly or inpliedly preenpted by the Mt or
Vehicle Safety Act. See Freightliner, 115 S.C. at 1486-87. The

def endant manuf acturers argued t hat such cl ai ns wer e preenpt ed, because
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t he rel evant agency had i ndicated anintent toregul ate braking matters
by prescribing a regulation on the matter. See id. at 1486. This
regul ation was later struck down by a court of appeals, but the
defendants in Freightliner maintained that it still had preenptive
ef fect, because it denonstrated anintent to forbid state regul ation of
braki ng systens. See id. at 1487.

The Court rejected the manufacturers’ argunent. No federal
st andard on t he st oppi ng di stances or vehicle stability for trucks or
trail ers had been prescri bed, and the Court determ ned t hat t he absence
of regulation did not constitute regulation, because “there is no
evidence that [the Secretary] decided that trucks andtrailers should
be free fromall state regul ati on of stopping di stances and vehicle
stability.” 1d. at 1487. “[T]he | ack of federal regul ation di d not
result froman affirmative deci si on of agency officialstorefrainfrom
regul ating air brakes.” 1d. |In the absence of federal action, the
Court concl uded that under the Motor Vehicle Safety Act the “States

remainfreeto ‘establish, or tocontinueineffect,’” their ow safety
st andar ds concerni ng those ‘ aspects of performance.’” I d. (quoting 15
US C 8§ 1392(d)). Therefore, the Court held that “[a] finding of
liability [based on the failure to install anti-Ilock brakes] would
under m ne no federal objectives or purposes with respect to[anti-I|ock
br aki ng] devices, since none exist.” Id. at 1488. Accordingly, inplied

conflict preenptiondidnot apply. Incontrast to Freightliner where

“the | ack of federal regulation did not result froman affirmative
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deci sion by agency officialstorefrainfromregulating,” id. at 1487,
the | ack of a regul ati on mandati ng propel |l er guards on recreational
boats cane after the Coast Guard studied the matter and affirmatively
determned that requiring propeller guards was substantively
i nappropriate. Therefore, Freightliner’s teachings do not precl ude
inplied preenption in the present case.

In Geier, the Court again encountered the Motor Vehicle Safety
Act—-this tinme to deci de whet her a safety standard promnul gated by t he
Secretary, FWSS 208, preenpted a common-|lawacti on based onthe failure
toinstall adriver’s side airbag. FMWSS 208 gave vehi cl e manufacturers
a choi ce as to whet her or not toinstall airbags and pursued a gradual
phase-in of airbag and passive restraint systens. See Geier, 120 S. Ct.
at 1917, 1924; see alsoid. at 1922 (The Depart nent of Transportation’s
“comment s, whi ch acconpani ed t he promul gati on of FWSS 208, make cl ear
t hat t he standard del i berately provided the manufacturer with arange
of choices anong different passive restraint devices.”). After
concl udi ng t hat t he Motor Vehicl e Safety Act di d not expressly preenpt
Ceier’s clains, the Court addressed inplied preenption. See id. at
1919-28. The Court noted that therule of statetort | awGei er sought
to i npose by her lawsuit “woul d have required nmanufacturers of all
simlar cars toinstall airbags rather than other passive restraint
systens, such as automatic belts or passiveinteriors.” 1d. at 1925;
seeid. (“[Ceier’slawsuit] woul d have required all manufacturersto

have install ed airbags inrespect totheentire D strict-of-Col unbi a-

30



related portion of their 1987 newcar fl eet, even t hough FWSS 208 at
that time requiredonly that 10%of a manufacturer’ s nati onw de fl eet
be equi pped wi t h any passiverestraint deviceat all.”). Therefore, the
Court determined that Geier’s tort clains “would have presented an
obstacletothe variety and m x of devi ces that the federal regul ation
sought . . . [and] al so woul d have stood as an obstacl e to the gradual
passi ve restraint phase-in that the federal regul ation deliberately
i nposed.” 1d. Becausetherule of | awfor which Gei er pursued t hrough
her tort action “woul d have stood ‘ as an obstacl e to t he acconpl i shnent
and execution of’ the[se] i nportant neans-rel ated f ederal objectives .

., It ispre-enpted.” Id(quoting Hnesv. Davidowitz, 61 S. Ct. 399,
404 (1941)).

In CGeier, the Court heldthat FWSS 208 was t o be gi ven pre-enptive
ef fect over conflicting statelaws. Seeid. at 1928. OMCcont ends t hat
we shoul d apply this ruleto preenpt Lady’ s action. However, unlike the
situationin Geier, OMC s contenti on does not rest upon a prescri bed
saf ety standard, but rather a decisionnot toprescribe astandard, in
whi ch t he Coast Guard, after consi deri ng whet her to require propeller
guards, decidedthat “[t]he U S. Coast Guard shoul d t ake no regul atory
actiontorequire propeller guards.” Letter fromRobert T. Nel son, Rear
Admral, U S Coast Guard, Chief, Ofice of Navigation Safety and
Wat erway Services, to A Newell Garden, Chairnman, National Boating
Safety Advisory Council (Feb. 1, 1990). An agency decision not to

regul at e does not al ways, or perhaps even usually, carry a preenptive
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effect. See Freightliner, 115 S.Ct. at 1488; Puerto R co Dept. of
Consuner Affairsv. IslaPetroleumCorp., 108 S. Ct. 1350, 1355 (1988).
Yet, “afederal decisiontoforgoregulationinagivenareanmyinply
an authoritative federal determ nation that the area is best left
unregul ated, and i nthat event woul d have as nuch pre-enptive force as
a decisiontoregulate.” Arkansas El ec. Coop. Corp. v. Arkansas Pub.
Serv. Coomin, 103 S. (. 1905, 1912 (1983) (citationsomtted). Thisis
so where the “failure of . . . federal officials affirmatively to
exercisetheir full authority takes onthe character of arulingthat
no such regul ationis appropriate or approved pursuant to t he policy of
the statute, States are not permttedto usetheir police power to enact
suchalegislation.” Rayv. Atlantic Rchfield Co., 98 S. Ct. 988, 1004-
05 (1978) (quotations and citations omtted).

In Ray, the Court consi dered whet her federal |aw preenpted the
St at e of WAshi ngton’ s enact nent of alaw“exclud[ing] fromPuget Sound
under any circunstances any tanker in excess of 125,000 DM [or
deadwei ght tons].” 1d. at 1002. Because section 1222(b) of the Ports
and Wat erways Saf ety Act (PW5A) prohi bited a state fromi nposi ng hi gher
safety standards than those prescribed by the Secretary of
Transportation under Title | of the PWSA the Court held that
Washington’s size limtation for vessels in Puget Sound was
unenforceable. Seeid. at 1003. The Court went further, statingthat
“even without 8§ 1222(b), we would be reluctant to sustain the

[ WAshi ngt on’ s] Tanker Law s absol ute ban on tankers | arger than 125, 000
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DW.” 1d. at 1004. The Court foundthis to be appropriateinlight of
t he Coast Quard’ s | ocal navigationrule for the Rosario Strait. Seeid.
at 1004; see also id. at 1007 (“The Coast Guard’'s unwitten ‘I ocal
navigationrule[]’ . . . prohibits passage of nore t han one 70, 000 D\WI'
vessel through Rosario Strait at any giventine. . ..”) (Marshall, J.,
di ssenting, joined by Brennan and Rehnqui st, JJ.). The Secretary of
Transportation, through the Coast Guard, had i ssued “t he Puget Sound
Vessel Traffic Systemcontaini ng general rul es, comruni cation rules,
vessel novenent reporting requirenents, atraffic separation schene,
speci al rules for ship novenent in Rosario Strait, descriptions and
geogr aphi ¢ coordi nates of the separation zones andtraffic | anes, and
a specificationfor precautionary areas and reporting points.” 1d. at
1001. The l ocal navigationrulegoverningtrafficinthe Rosario Strait
“prohi bited the passage of nore than one 70,000 DW vessel through
Rosario Strait in either direction at any given tine . . . [and]
[d]uring the periods of bad weat her, [reduced] thesizelimtation. .
. toapproximately 40,000 DM.” |d. (internal quotations and citations
omtted). Because of this prescriptionof anarrowlimt onvesselsin
the Rosario Strait, the Secretary of Transportation’s failure to
promul gate a ban on t he operations of oil tanker in excess of 125, 000
DWI i n Puget Sound constituted a decision that no such regulationis
appropriate pursuant tothe policy of the PABA. Seeid. at 1004-05; see
also id. at 1003 (“[I]t appears sufficiently clear that federal

authorities have i ndeed dealt with the i ssue of si ze and have det er m ned
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whet her and i n what ci rcunstances tanker sizeistolimt navigationin
Puget Sound. The [ Washi ngton] Tanker Lawpurports to i npose a general
ban on | arge tankers, but the Secretary’ s response has been a much nore
limted one.”). In Locke, the Suprene Court defined the relevant
inquiry in Ray “as whether the Coast Guard pronulgated its own
requi renent on the subject or has decided that no such requirenent
should be inposed at all.” Locke, 120 S.C. at 1148 (citations
omtted).? Althoughtheissueis anextrenely close one, we concl ude
that the Coast Guard’s decision not to require propeller guards on
recreational vessels takes on a simlar character.

Inrefusingtorequire propeller guards, the Coast GQuard st ated as
fol |l ows:

“Avai | abl e propel | er guard acci dent dat a do not support

i nposition of a regulation requiring propeller guards on

not or boats. Regulatory actionis alsolimted by the many

gquesti ons about whet her a uni versal |l y accept abl e propel | er

guard is available or technically feasiblein all nodes of

boat operation.” Letter fromRobert T. Nel son, Rear Admral ,

U. S. Coast CGuard, Chief, Ofice of Navigation Safety and

Wat erway Servi ces, to A Newel |l Garden, Chairman, Nati onal

Boating Safety Advisory Council (Feb. 1, 1990).
After the Coast Guard studi ed t he need for mandati ng propel | er guards
on recreational vessels, it decided that, in the absence of nore

i nformati on on propel |l er stri ke acci dents, such a requi renment was not

war r ant ed, choosinginsteadtoleave manufacturers with the opti on of

20 The Locke Court reaffirnmed the principles set forth in Ray,
hol di ng that the State of Washi ngton’s post-Ray regul ations on the
desi gn and construction of tankers traversing Puget Sound renai ned
subj ect to preenption by the conprehensi ve federal regul atory schene
governing oil tankers. See id. at 1148-50.
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whet her or not to attach a propeller guard and, if so, what type. A
damage award in favor of Lady would effectively require boat
manuf acturers toinstall propeller guards, indirect contraventionto
t he Coast Guard’ s policy agai nst mandati ng such a device in favor of
af fordi ng manufacturers flexibility in the nmatter. See San D ego
Bui | di ng Trades Council v. Garnon, 79 S. Q. 773, 780 (1959) (“[ St at €]
regul ati on can be as effectively exerted t hrough an award of danages as
t hrough sone form of preventive relief. The obligation to pay
conpensation can be, indeed is designed to be, a potent nethod of
gover ni ng conduct and control ling policy.”); MacDonal d, 27 F. 3d at 1025
(“I'f plaintiffs coul drecover | arge damage awar ds because t he her bi ci de
was i nproperly | abel ed under state | aw, the undeni abl e practi cal effect
woul d be that state |l aw requires additional |abeling standards not
mandated by [federal law].”); see also Lews, 107 F.3d at 1505;
Carstensen, 49 F. 3d at 432 (both hol ding that a product liability claim
agai nst a boat manufacturer, |ike Lady’ s, seeks to i npose a propeller
guard requi renent). Accordingly, therule of | awsought to be i nposed
by Lady woul d present an obstacle to and frustrate the fl exi bl e approach
t owar ds propel | er guards adopt ed by t he Coast Guard. See Geier, 120
S.Ct. at 1925. Therefore, Lady' s actionisinpliedly preenpted by the
Coast Cuard’ s consi dered decision that, onthe nerits of the matter,
inposing a requirenent for propeller guards was substantively
i nappropriate. See Locke, 120 S. (. at 1148 (statingthat regul ati ons,

incertaincontexts, may “be gi ven pre-enptive effect over conflicting
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state laws”). 2!

We do not hol d that sinply because the Coast Guard has not acted
on a safety matter that state actionis precluded. Rather, where the
Coast Quard has been presented with an issue, studied it, and
affirmatively decided as a substantive matter that it was not
appropriate to inpose a requirenent, that decision takes on the
character of a regulation and the FBSA' s objective of national
uniformty mandates that statelawnot provide aresult different than
t he Coast Guard’s. For exanple, if Lady’ s state conmon-lawtort action
agai nst OMC concer ned a manuf act uri ng or desi gn i ssue never presented
to or consi dered by t he Coast Quard, inplied preenption woul d not apply,
because there would be no federal action to be contravened by a
successful tort claim Al though this dichotony in analyzing the
preenpti on of state conmon-| aw cl ai nrs under t he FBSA and Coast Guard
regul atory deci sions wi Il not necessarily leadto conplete nation-w de
uniformty in the rules governing the manufacturing and desi gn of
recreational vessels, the goal for uniformty, as indicated in the
FBSA' s preenption clause, 46 U S.C. 8§ 4306, and the Coast Cuard's
regul ati ons, nust be bal anced wi th Congress’s wi |l i ngness to accept sone

state action, as evinced in the FBSA's savings clause, 46 U S.C. 8§

21 The preenptive ef fect of Coast Quard regul ations is reinforced
by t he acti ons taken by t he Coast Guard after the FBSA' s enactnent in
1971-specifically, granting a bl anket exenption frompreenption for
then-existing state and | ocal | aws on recreational boats, see 36 Fed.
Reg. 15764-65 (1971), and | ater repl aci ng t he bl anket exenptionwi th a
nmore limted one, see 38 Fed. Reg. 6914-15 (1973).
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4311(g).? Lady’'s clainms, however, fall on the side of the di chotony
wher e t he Coast Guard has studied a matter and affirmati vely deci ded
that inposing a requirenent was substantively inappropriate.

Thus, we concl ude that, at | east intheinstant maritime context
where the federal interest and presence has traditionally been so
significant and there is no presunption agai nst preenption, inplied

preenption precludes Lady’'s action agai nst OMC. %

Concl usi on

For the reasons stated, the judgenent of the district court is

22 \We al so concl ude that product liability clainms based on the
defective desi gn, manufacture, or installation of products that are
al ready i nstal | ed and not subj ect to Coast Quard regul ati on are al so not
preenpted. See Lewis, 107 F.3d at 1504-05 (citations omtted).

2 | n argui ng agai nst preenption, Lady relies onthe Solicitor
Ceneral s position before the Suprene Court in Lewis. Appearing as
am cus curiae for the United States, the Solicitor General urged the
Court to reverse the Eleventh Circuit’s judgnent in Lew s. The
Solicitor Ceneral maintained that the FBSA and the Coast CGuard’s
deci sion not torequire propel |l er guards neither expressly nor inpliedly
preenpted state tort cl ains al |l egi ng that t he manuf act urer shoul d have
installedapropeller guard. Infindinginpliedpreenptionin Ceier,
t he Court “pl ace[ d] sone wei ght upon [ Depart nment of Transportation]’s
interpretati on of FMWSS 208' s obj ectives and its concl usions, as set
forth in the Governnent’s brief.” Geier, 120 S.C. at 1926. In
accepting the viewpresented by the Solicitor General, the Court noted
that “[w] e have no reason to suspect that the Solicitor General’s
representation of [Departnent of Transportation]’s views reflects
anyt hi ng ot her than ‘'t he agency’ s fair and consi dered j udgnent on t he
matter.’” 1d. at 1927 (quoting Auer v. Robbins, 117 S. C. 905, 912
(1997)). The Solicitor General, however, has not appearedinthis case;
therefore, his views onthe matter are not before us. Mreover, even
if we were to consider the position taken by the Solicitor General in
Lew s, the weight we would place on it would not be sufficient to
over cone t he reasons supporting the applicationof inpliedpreenption.
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