IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-60568

EDDIE M Bl CELOW
Pl ai ntiff-Appellant,

ver sus

UNI TED HEALTHCARE OF M SSI SSI PPI, | NC.,
f/ k/a COVPLETE HEALTH OF M SSI SSI PPI, | NC.

MUNI Cl PAL CORPORATI ON OF PASS CHRI STI AN,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

June 8, 2000
Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges.
WENER, Circuit Judge:

Thi s case arises froman i nsurance coverage di spute between an
enpl oyer and a forner enployee. Plaintiff-Appellant Eddi e Bi gel ow
appeal s the district court’s grant of judgnent as a matter of |aw
in favor of Defendants-Appellees United Heal t hcare of M ssi ssippi,
Inc. (“United Healthcare”) and the Muinicipal Corporation of Pass
Christian (“Pass Christian” or “the Gty”). Bi gel ow argues on
appeal, as she did in the district court, that she is entitled to

equitable relief under the Enpl oyee Retirenent |Inconme Security Act



of 1974 (“ERISA’)! as anended by the Consolidated Omi bus Budget
Reconciliation Act of 1985 (“COBRA).2? Concluding that Bigelow
woul d not be entitled to equitable relief under that statute and i s
not entitled to such relief under its close analog, the Public
Health Services Act (“PHSA’),® we affirm the judgnent of the
district court.
I
Facts and Proceedi ngs

Thi s case was pl eaded as ari sing under ERI SA and COBRA and was
ultimately submtted to the district court on stipulated facts.
Pass Christian had hired Bigelow as a full-tine enployee in 1990.
At that tinme, Pass Christian maintained a nedi cal benefits plan for

its enployees, which was underwitten by Anthem Life |nsurance

129 U S.C. § 1001 et seaq.
229 U S. C § 1161 et seaq.

342 U.S.C. §8 300bb-1 et seq. As will be discussed nore fully
in the analysis section of this opinion, Bigelow clearly is not
entitled to relief under ERI SA and COBRA as those statutes are
whol Iy i napplicable to governnent-sponsored health plans. Rather,
Bi gel ow shoul d have sought relief under the PHSA which parallels
COBRA in its requirenent that health plans sponsored by
gover nnent al enpl oyers provi de qualified enpl oyees wth
continuation health insurance coverage. Nevert hel ess, Bigelow s
“wrong pew’ conplaint induced both the defendants and the district
court to treat the case solely as an ERI SA and COBRA case, with the
result that all pleadings and papers that have been submtted to
this court, up to and including the parties’ appellate briefs, have
incorrectly focused on ERI SA and COBRA. Consequently, although we
ultimately conclude that Bigelow s conplaint should be treated as
though it purports to state a clai munder the PHSA, our recounting
of the facts and proceedings of the case will, true to the case’s
hi story, revolve around ERI SA and COBRA
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Conpany of Anmerica (“Anthent). Bigelow joined the plan when she
was hired by the Cty.

COBRA requires “group health plans” that are covered by ERI SA
to notify participating enployees of their COBRArights at the tine
t hey commence enploynment.* Bigelow received the required notice
from Anthemin the form of a booklet. The bookl et unequivocally
stated that continuation coverage extends for only 18 nonths after
termnation. Bigelowdidnot receive any such notice directly from
the Gty.

On March 30, 1994, Bigelowresigned fromher position with the
Cty. Ken Saucier, the City enployee who handled the filing of
Bigelow s retirenment forns, asked her whether she wi shed to el ect
continuation coverage. Answering that she did, she filled out and
filed the appropriate forns.

COBRA al so requires that when enunerated “qualifying events”
such as term nation of enploynent occur, the “admnistrator” of a
group health plan nust again provide the affected enployee with
notice of his COBRA rights.® The parties are not in agreenent
whet her, as a matter of |aw, Bigelow should be deened to have
received effective notice from Saucier. The two election forns
that were signed by Bigelow do not thensel ves contain any nention

of the 18 nonth limt on continuation coverage. One of the forns,

429 U S.C § 1166(a)(1).
529 U.S.C. § 1166(a)(4)(A).
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however —the “COBRA El ection Form for Continuation of Coverage”
—— instructs that “before neking your decision regarding
continuation coverage, [you should] read the continuation of
coverage nodel statenent which explains the law” Bi gel ow
testified that she never received the nodel statenment from Sauci er.
Regrettably, Saucier died prior to the beginning of this
litigation, and only he could have testified on the City's behalf.

Under the terns of the GCty's plan, Bigelow was entitled to
receive continuation coverage for 18 nonths. Thus, Bigelow s
continuation coverage was scheduled to last through the end of
Sept enber 1995.

The City pays a lunp sumto the insurer on a nonthly basis,
covering premuns for all enployees participating for that nonth.
The City is then rei nbursed by each enpl oyee for the anount of his
i ndi vidual premum On Septenber 29, 1995 —coincidentally one
day before expiration of the period of 18 nonths follow ng the
commencenent of her continuation coverage —Bi gel ow was notified
by the Gty that it was switching insurers effective October 1 and
that she needed to fill out coverage fornms for the new insurance
conpany, United Healthcare of Mssissippi, Inc. (“UHM).® That
afternoon, Bigelow went to the Pass Christian Cty Hall and

conpl eted the new coverage forns. The next day — Septenber 30,

6 At all times relevant to the instant case, UHM s nanme was
“Conpl ete Health Care of M ssissippi, Inc.” For sinplicity s sake,
we refer to the conpany throughout this opinion by its present
name, “UHM "



1995 —was the | ast day that Anthemserved as the City’'s i nsurance
carrier. It was also the last day that Bigelow was legally
entitled to continuation coverage under COBRA (or PHSA) and under
the express terns of the City’'s group health plan. The parties
have stipul ated, however, that Bigelow in fact was inexplicably
provided health coverage under UHMs policy for the nonth of
Cct ober, the 19'" nonth fol |l owi ng terni nation of her enpl oynent with
the Gty.

When UHM becane the City's group health plan insurer on
Cctober 1, 1995, Bigelowwas in arrears on her prem umpaynents for
July, August and Septenber. On Cctober 6, Bigelow nade a | arge
paynment to the City covering her premum arrearages for July,
August, and Septenber as well as her present and future prem uns
for QOctober, Novenber, and part of Decenber 1995. Bigel ow had been
in arrears on her paynents for sonme nonths, yet the Cty had kept
her coverage in effect by continuing to include the anmount of her
monthly premuns in the nonthly lunp sum paynents it made to the
I nsurance conpany. Al though the City should not have paid
Bi gel ow s prem uns for October and Novenber of 1995 because she was
no longer eligible for continuation coverage, it nevertheless did
so, presunmably through inattention.

I n md-CQctober of 1995, UHMsent Bi gel ow a panphl et cont ai ni ng
its summary pl an description. The panphlet contained information
about COBRA, including the fact that continuation coverage expires
18 nonths after term nation of enploynent. Bigel ow concedes that
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she did not read the panphlet in any detail.

On QOctober 31, 1995, Bigelow experienced nedical problens
whi |l e her doctor was out of town. The terns of the Cty’'s health
pl an required her to seek clearance from UHM before being treated
by an alternate physician. UHM gave her clearance to see the
al ternate doctor on an energency basis, but did not advise Bigel ow
that — according to UHMs conputer system — her healthcare
coverage was scheduled to expire the next day.’

Bigelow first becane aware that her insurance coverage had
been cancel ed when she went to a drug store on Novenber 14, 1995 to
pi ck up several prescriptions. She was advised by the pharmaci st
that UHM was refusing her insurance card. She paid for the
prescriptions out of her own pocket then called UHM to inquire
about the problem wth her insurance coverage. The UHM enpl oyee
w t h whom she spoke confirnmed that her coverage had been cancel ed,
but was unable to tell her when or why. Bigelow next called Pass
Christian’s Cty Hall and was told by the Cty’'s conptroller that
she did not know why Bigelow s insurance coverage had been
cancel ed. Anot her City enployee told Bigelow that the Gty had
pai d her prem umfor Novenber and that she should still be covered.

That sanme evening, Bigelow was admtted to the hospital.

Because UHM continued to deny coverage, she was admtted as a

" As nentioned previously, Bigelow s continuation coverage
should have expired at the end of Septenber 1995; however, the
parties stipulated that she was accorded full benefits through
Cct ober 1995.



private pay patient. Over the next two weeks she underwent a
nunmber of nedical procedures, including open heart surgery,
i ncurring nmedi cal expenses totaling $218, 237. 18.

Late in Novenber, the City realized that the reason Bigelow s
cover age was bei ng deni ed was because her continuati on coverage had
expired. The Cty tendered Bigelow a refund for her COctober and
Novenber prem uns, but she refused to accept it, stating that she
preferred to take the matter up with UHM As Bi gel ow s Decenber
prem um had not yet been paid to UHM the Cty refunded her parti al
paynment for Decenber. In its accounting statenent sent to UHMfor
Decenber of 1995, the Gty gave itself a credit for the prem uns
that it had paid on Bigelow s behalf for October and Novenber,
expl aining that she had been “cancel ed” during those nonths and
that the prem uns had been paidin error. UHMclains that this was
the first tine that it | earned of Bigelow s coverage cancell ation

That declaration cannot be accurate, however, as UHM had been

denyi ng her coverage for sone weeks —at | east since the pharnacy
i nci dent on Novenber 14 —on the grounds that her coverage was
cancel ed.

In May of 1996, Bigelow filed a conplaint against UHMin the
United States District Court for the Southern District of
M ssissippi. The conplaint stated causes of action based on (1)
state |l aw theories of equitable estoppel and inplied contract and

(2) ERI SA, as anended by COBRA. The district court ruled that



Bigelow s state | aw clains were preenpted by ERI SA 8 and di sm ssed
her ERI SA clainms on the ground that she had failed to exhaust her
adm ni strative renedies with UHM

Bi gel ow exhausted her admnistrative renedies in 1997, then
filed a new conplaint against UHMin district court, nam ng Pass
Christian as an additional defendant. All parties agreed to
present the case to the district court for disposition on the basis
of stipulated facts and nenorandum briefs. Bi gel ow sinultaneously
filed a notion for summary judgnent, which, although technically
premature, was accepted by the court.

The court ruled in favor of the Cty and UHM It concl uded
that any failure on the Cty's part to provide Bigelow wth COBRA
notice at the tine her enploynent term nated was harnl ess because
she in fact el ected and received all the continuation coverage that
she was entitled to under COBRA and the express terns of the group
heal t h pl an. The court ruled that UHM which started providing
coverage after the expiration of Bigelow s 18 nonth continuation
term never had a duty to notify Bigelow of her continuation
rights, and accordingly dismssed UHM fromthe suit. This appeal
f ol | owed.

|1
Anal ysi s

Bi gel ow s argunent in the district court and before this court

8 W are not aware of any preenption provision in the PHSA
i ke the express, total preenption provision of ERI SA
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as well has concentrated on the alleged failure of the defendants
to conply with their statutory duties under the COBRA provi sions of
ERI SA. Pass Christianis a local governnental entity, however, and
neither ERISA nor its COBRA provisions apply to governnent-
sponsored health plans.?® The rules for the provision of
conti nuati on coverage under governnent-sponsored health plans are
i nstead established by the PHSA 1 Thus, Bigelow s case is not
technically well pled. Nevertheless, in light of (1) the Iiberal
pl eading rules applicable in federal court and (2) the striking
simlarity between COBRA and the rel evant provisions of the PHSA
we shall consider the nerits of the case as though Bi gel ow had pl ed
a right to continuation coverage under the PHSA rather than under

ERI SA.

© 29 U.S.C. § 1003(b)(1).
10 42 U.S.C. § 300bb- 3.

11 “The reference to a statute as being the basic ground upon
which an action is brought, even if conpletely incorrect, is no
ground for the dism ssal of an action where there is a statute in
exi stence which would warrant a valid cause of action for which
relief could be granted upon the facts as pleaded.” United States
v. Provident National Bank, 259 F. Supp. 373, 376 (E.D. Pa. 1966),
citing Mssouri, Kansas & Texas Pailway Co. v. Wilf, 226 U S. 570
(1913). See also United States v. Bruce, 353 F.2d 474, (5" Cir.
1965) (“[T]he Federal rules [] require only a short and plain
statenent of the claim that will give the defendant fair notice of
what the plaintiff’s claimis and the ground upon which it rests”)
(quotation omtted); Ryan v. Illinois Dept. of Children and Famly
Services, 185 F.3d 751, 764 (7'" Gr. 1999); Labramv. Havel, 43
F.3d 918, 920 (4" Cir. 1995); Shannon v. Shannon, 965 F. 2d 542, 552
(7th Gir. 1992).

W do not inply that federal courts have an affirmative
obligation to search through the code books in an attenpt to
determ ne whether a plaintiff’s pleadings state a valid cl ai munder
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The gravanen of Bigelow s conplaint is that: (1) The
defendants did not, as required by statute, ! furni sh her notice of
her rights under the PHSA;, (2) the inadequacy of the defendants’
PHSA notice induced her wongly to believe that her health
i nsurance coverage under the Cty's plan wuld continue
indefinitely, for as |l ong as she continued to pay her prem uns; (3)
i f she had been nade aware by proper notice that her coverage under
the City’s plan woul d expire 18 nonths after the term nati on of her
enpl oynent, she would have procured an alternate or successor
source of health insurance; and (4) the defendants should be
equitably estopped fromrefusing to pay the costs of the nedical
expenses that she incurred beginning in Novenber of 1995.

The PHSA provides that “[a]ny individual who is aggrieved by
the failure of a State, political subdivision, or agency or
instrunmentality thereof, to conply with the requirenents of this
title... may bring an action for appropriate equitable relief.”?3

Any entitlenent that Bigel owmy have to equitable relief hinges in

any existing statute. Rather, we nerely hold that when, as here,
a plaintiff pleads a right to recovery under one of two virtually
identical statutes, and it is later discovered that only the
statute that was not pled is applicable to the plaintiff’s clains,
a court need not dismss the case and require the re-litigation of
the very sane i ssues pursuant to the very sane | anguage but headed
by a different title, but rather may take judicial notice of the
exi stence of the applicable statute and treat the case as though it
had been litigated pursuant to that statute fromthe outset.

1242 U.S.C. § 300bb-6.
1342 U.S.C. § 300bb-7.
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the first instance on proof of the defendants’ breach of the duty
to “conply with the requirenents of [the PHSA].” The rel evant PHSA
duty requires governnental enployers to provide each enpl oyee with
notice of his PHSA rights (1) at the tine that he joins a
gover nnent - sponsored group health plan and (2) at the tinme his
enpl oynent is term nated.

The district court was clearly correct in ruling that UHMdi d
not fail to conply with these statutory duti es because UHM was not
Pass Christian’s insurance carrier at the tinme that Bigel ow was
hired or at the tine that she resigned. UHM therefore never had
any duties under the PHSA with respect to Bigel ow and was properly
di sm ssed as a defendant in this case.

On t he ot her hand, as Bi gel ow s enpl oyer Pass Christian failed
to provide her with adequate notice of her PHSA rights at the tine
her enpl oynent term nated. Bigelowgave a sworn statenent that she
did not receive a copy of the continuation of coverage nodel
statenent from Ken Saucier at the tinme she signed her election
forms. Because, as noted above, Saucier died before this matter
was litigated, the Gty was wunable to offer any evidence
contradicting Bigelow s statenent. Like the trial court, we
therefore nust accept Bigelow s version as true.

Even when we do so, however, we are convinced to affirmthe

district court’s judgnent that Bigelowis not entitled to equitable

1442 U.S.C. § 300bb-6.
11



relief under the PHSA. First, inasnuch as Bigel ow was instructed
by the City' s continuation of coverage election formto request a
copy of the “continuation of coverage nodel statenent” before
el ecting to accept coverage, the results flowing fromher failure
to do so nust be laid at her feet. Had she heeded the instruction
and obtained the statenent, she would have been apprized of the
fact that her continuation coverage would expire 18 nonths after
her enpl oynent term nated. Second, the “nodel coverage statenent”
that Bigelow actually received fromUHMin the m ddl e of Cctober,
a full nonth prior to her hospitalization, was nore than sufficient
to put her on notice that her continuati on coverage woul d expire —
actually had expired —18 nonths after her enpl oynent term nated.
Thus, Bigelow s failure to obtain an alternate or successor source
of health insurance coverage prior to Novenber of 1995 is not so
much attri butable to the i nadequacy of notice provided by the City
as to her own failure adequately to read and heed the docunents
that were furnished to her.*® Under such circunstances, she does
not seek equity with respect to the issue of notice with entirely
cl ean hands and therefore is not entitled to equitable relief under
t he PHSA.

Qur holding today is only that Bigelow is not entitled to

equitable relief under federal |aw on grounds of the defendants’

alleged failure to notify her of her rights under the PHSA. W are

15 Conpare Switzer v. Wal-Mart Stores, Inc., 52 F.3d 1294 (5"
Cir. 1995).
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not required to decide and therefore do not deci de whet her Bigel ow
m ght be — or mght have been — able to state a valid claim
against the Gty and UHMunder state | aw because of her detri nental
reliance on their acceptance of her prem um paynent on Cctober 6.
Al t hough the district court ruled that Bigelow s state |aw cl ai ns
are preenpted by ERISA that law is inapplicable to the instant
case. W decline to address for the first tinme on appeal whether
Bigelow s state law clains are preenpted by the PHSA. This matter
was not addressed by Bigelow or the City in the district court or
intheir respective appellate briefs, but rather was raised by this
court sua sponte when we realized that Bigelow had relied fromthe
outset on ERISA, a statute entirely inapplicable to governnent
pl ans; and that the defendants had relied on ERI SA preenpti on and
had convinced the district court to rule accordingly in disposing
of Bigelow s state clains.

The judgnent of the district court with respect to Bigelow s
federal clains for equitable relief is, in all respects,

AFFI RMED.
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