REVI SED, July 25, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60587

STAFTEX STAFFI NG and HOUSTON GENERAL | NSURANCE COMPANY

Petitioners,

VERSUS

Dl RECTOR, OFFI CE OF WORKER' S COVPENSATI ON PROGRAMS, UNI TED STATES
DEPARTMENT COF LABOR, and RAM RO LOREDO

Respondent s.

Petition for Review of an Order of the
Benefits Revi ew Board

July 18, 2000

Bef ore REAVLEY, DAVI S and BARKSDALE, Circuit Judges.

DAVIS, G rcuit Judge:

In this appeal, Petitioner, Staftex Staffing, challenges an
order of the United States Departnent of Labor Benefits Review
Board, which affirned an Adm nistrative Law Judge’s (“ALJ”) order
awarding attorney’s fees and conpensation paynents to C ai mant,
Ram ro Loredo, pursuant to the Longshore and Harbor Wrker’s

Conmpensation Act (“LHWA’), 33 U . S.C. 88 901-950. Staftex argues
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that the ALJ erred in calculating Cainmant’s average weekly wage
and thereby awarded C ainmant an excessive conpensation rate.
Staftex also challenges the Board's award of attorney’s fees to
Claimant. For the reasons that follow, we affirmthe ALJ's wage
calculation and conpensation rate but reverse his award of
attorney’ s fees.
| .

Ram ro Loredo injured his back on Cctober 11, 1990, while

working as a welder for Staftex Staffing. Wthin thirty days of

recei ving notice of Loredo’s injury, Staftex began to pay voluntary
benefits to Loredo based upon an average weekly wage of $438.47.

Several nonths later, Staftex reduced its paynents to Loredo,
explaining that it had previously overcal cul ated Loredo’ s wages by
$12, 934. 14. In response, Loredo filed an “Enployee’s Claim for
Conpensation” wth the United States Departnent of Labor
requesting that Staftex conpensate hi mbased upon an average weekly
wage of $490.24. Staftex acceded to this demand wi thout requiring
an i nformal conpensation conference.

Despite Staftex’s agreenent with Loredo on the appropriate
conpensation rate, the parties could not agree as to the nature,
extent, or permanency of Loredo’s injury. The parties referred

these disputes to the Departnent of Labor for an infornal
conference. The Departnent issued a witten recommendati on on t hese

i ssues and referred the case to an ALJ for a formal hearing and



resolution. Neither party requested, either before or during the
informal conference, that the Departnent address the issue of

aver age weekly wage.
At the formal hearing, however, the parties agreed that Loredo

was tenporarily and totally disabled but could not agree upon the
aver age weekly wage for which Loredo woul d be conpensated. Staftex
contended that it should conpensate Loredo based upon his actua
earnings for the five years prior to his injury. Loredo contended
that he was entitled to an average weekly wage based upon his
earnings in the year imediately prior to his injury, excluding the
twenty-five weeks during which he was out of the | abor market due
to a different on-the-job injury and for which he was conpensated

under the LHWCA

The ALJ accepted Loredo’s nethod of cal culating his average
weekl y wage and concl uded that Loredo was entitled to conpensation
based upon a weekly wage of $504. 32. Furthernore, the ALJ held
that Loredo’ s counsel was entitled to $7,239.28 in attorney’s fees
pl us expenses.

Staftex appealed to the United States Departnent of Labor’s
Benefits Review Board, arguing that the ALJ erred both in
calculating Loredo’'s average weekly wage and in awarding an
attorney’s fee. The Board affirnmed the judgnent of the ALJ and its
decision to award attorney’s fees. This appeal foll owed.
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This Court gives “broad discretion to ALJs in determning

appropriate wage awards.” Louisiana Ins. Guaranty Assoc. V.

Director, Ofice of Wrker’'s Compensation Prograns, U.S. Dept. of

Labor, 211 F.3d 294, 297 (5'" Cir. 2000). We review the decisions
of the Benefits Revi ew Board using the sane standard that the Board
applies to review a decision of the ALJ: whether the decision is
supported by substantial evidence and is in accordance with |aw.

New Thoughts Finishing Co. v. Chilton, 118 F.3d 1028, 1030 (5" Cir

1997). We may neither substitute our judgnent for that of the ALJ

nor “reweigh or reappraise the evidence.” SGS Control Serv. V.

Director, Ofice of Wrker's Conpensations Prograns, US Dept. of

Labor, 86 F.3d 438, 440 (5'" Cr. 1996). The ALJ' s decision need
not “constitute the sole inference that can be drawn from the

facts.” Avondale Industries v. Director, Ofice of Wrker’s

Conpensations Programs, U.S. Dept. of Labor, 977 F.2d 186, 189 (5!'"

Cr. 1992). Moreover, we nust resolve all doubts “in favor of the

enpl oyee in accordance with the renedial purposes of the LHWCA.~

Enpire United Stevedores v. Gatlin, 936 F.2d 819, 822 (5" Cir.

1991).

Both parties agree that 33 U . S.C. 8§ 910(c) provides the basic
formula for determning the conpensation to which Loredo is
entitled. Section 910(c), in relevant part, states that:

average annual earnings shall be such sum as, having
regard to the previous earnings of the injured

enpl oyee in the enploynent in which he was wor ki ng at
the tinme of the injury, and of other enpl oyees in the
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sane or nost simlar class working in the sane or nost

simlar enploynent in the sanme or neighboring

| ocality, or other enploynent of such enployee . . .,

shal | reasonably represent the annual earning capacity

of the injured enpl oyee.
33 U S.C. 8§ 910(c) (1999). Once a court has determned the
claimant’ s average annual wage, it nust determne the average
weekly wage by dividing the average annual wage by fifty-tw. 33
US C 8§910(d)(1). The average weekly wage provides the basis for
the conpensation rate. See 33 U.S.C. § 908.

In this case, the ALJ calculated Cainmant’s conpensation
solely by considering his earnings in the year i mediately prior to
his injury. The undi sputed evi dence established that Loredo earned
$13,616.53 in the year preceding his back injury. The evi dence
further established that Loredo worked during only 27 weeks of that
year due to a knee injury for which he was conpensated under the
LHWCA. On this basis, the ALJ concluded that section 910(c)
entitled Loredo to conpensation based upon a weekly wage of $504. 32
— $13,616. 53 divided by 27.

Staftex argues that the one-year period considered by the ALJ
m srepresented C ainmant’ s earning capacity and that the ALJ shoul d
have | ooked instead to a five year period preceding the injury.

Staftex notes that during the five years preceding Loredo’ s back

injury he never made nore than $9896.56 in a single cal endar year!?

! Al'though Loredo earned $13,616.53 in the fifty-two-week
period |leading up to his injury, he never nmade that nuch in any
singl e cal endar year.
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and that Loredo’'s average yearly earnings during that period
amounted to only $5617. Finally, Staftex explains that because it
is atenporary staffing conpany the duration of Loredo’ s enpl oynent

is uncertain.

Based upon our review of the record, we conclude that the ALJ
acted well within his discretion in estimating C aimant’s average
weekly wage. First, no case | aw supports Staftex’s contention that
an ALJ cannot rely exclusively on the npbst recent year of
enpl oynent. \While we have held that an ALJ should not randomy
pi ck and choose certain years from a period sinply because the
judge believes that the other vyears in that period under-

represented the claimant’s earning capacity, see Chilton, 118 F. 3d

at 1031, we have never held that a court cannot base its
calculation on the claimnt’s nost recent year of enploynent. In
Chilton, we sinply reaffirnmed that if “the ALJ | ooks beyond the 52
weeks i nmmedi ately preceding the injury, ‘he nust take into account
the earnings of all the years within that period.’” 1d., (quoting

Gatlin, 936 F.2d at 823); accord Meehan Seaway Service Co. V.

Director, Ofice of Wrkers' Compensation Prograns, U.S. Dept. of

Labor, 125 F.3d 1163, 1170(8'™" CGir. 1997) (expl ai ni ng that an ALJ may

“cal cul at e average annual earni ngs under section 910(c) based on a

claimant’s earning pattern over a period of years . . . where .
all of the years within that period are taken into account”).

| ndeed, “the prinme objective of section 910(c) is to arrive at a



sumt hat reasonably represents a cl ai mant’s annual earning capacity

at the tinme of the injury.” SGS Control Serv., 86 F.3d at 441

(enmphasis in original)(citations omtted). And as we explained in

Hall v. Consolidated Enploynent Systens, 139 F.3d 1025 (5'" Cir.

1998), “[t]ypically, a claimant’s wages at the tine of injury wll
best reflect the claimant’ s earning capacity at that tinme. It wll
be an exceedingly rare case where the claimant’s earnings at the
time of injury are wholly disregarded as irrel evant, unhel pful, or

unreliable.” 1d. at 1031.

Second, Staftex has failed to present any evidence that
Loredo’ s nost recent year of enpl oynent does not accurately reflect
his current earning capacity. |In calculating average weekly wage,
the ALJ nust consider not sinply the future of a claimant’s
enpl oynent with a particul ar enpl oyer, but rather the future of his
enpl oynent in his chosen field. Hall, 139 F.3d at 1030. 1In this
respect, the record supports the ALJ's conclusion that the nost
recent year nost accurately reflected Loredo’ s current earning
capacity.?

Staftex further argues that the district court erred in giving

2 Loredo presented evidence to the ALJ suggesting that his
current enploynent with Staftex was likely to be nore permanent
than his past enploynment. Both he and his wife testified that, but
for the injury, M. Loredo would have continued his work as a
mari ne wel der. Loredo explained that his previous |ow wages
resulted from a downturn in the ship-building industry, which
forced himto find work in other, less lucrative, fields. The ALJ
was entitled to credit this testinony.
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Loredo credit for twenty-five weeks during which, due to another
on-the-job injury, Loredo did not work. Staftex argues that by
dividing Loredo’s earnings by twenty-seven, which the district
court did to account for Loredo’s twenty-five weeks on disability,
the ALJ violated 33 U S.C. § 910(d). This argunment is wthout
merit.

Al t hough section 910(d) states that the ALJ should divide
annual earnings by fifty-two, the Board has frequently held that,
when cal cul ati ng annual earnings, an ALJ may account for tine | ost

due to a claimant’s job-related injury. See, e.qg., Brien v.

Precision Valve, 23 BRBS 209 (1990); see also Hawthorne V.

Director, Ofice of Wrker’'s Conpensation Prograns, U.S. Dept of

Labor, 844 F.2d 318, 320 (8'" Cir. 1988)(holding that ALJs shoul d
account for tinme lost due to a strike or an injury caused by a
strike). Thus, although the ALJ should have increased its
estimation of Loredo’'s annual wage, rather than increased his
weekly wage, in order to account for his knee injury, this error
was harm ess. Either approach yields the sanme nmat hemati cal result.
As such, the Board did not err in affirmng the wage cal cul ati ons
of the ALJ.
L1l

Staftex argues that 33 U S.C. 8§ 928(b), which exclusively

governs the award of attorney’'s fees in LHWA cases, did not

aut horize the ALJ to award attorney’s fees in this case. According



to Staftex, section 928(b) authorizes the award of attorney’s fees
only where the enpl oyer refuses to accept a witten recommendati on
of conpensation that the Departnent of Labor issues follow ng an
i nformal conference. As Staftex notes, although the parties
brought other elenents of their dispute before an infornmal
conference, they never submtted their wage dispute to the
conference and thus never received a witten reconmendati on.
Section 928(b), in relevant part, provides that:

If the enployer or carrier pays or tenders
paynment of conpensation wi thout an award . . . and
thereafter a controversy devel ops over the anmount of
addi tional conpensation, if any, to which the enpl oyee
may be entitled, the deputy conm ssioner or Board
shall set the matter for an informal conference and
follow ng the conference the deputy comm ssioner or
Board shall recomend in witing a disposition of the
controversy. If the enployer or carrier refuse to
accept such witten recommendation . . . they shal
pay or tender to the enployee in witing the
addi tional conpensation, if any, they believe the
enpl oyee is entitled. If the enployee refuses to
accept such paynent or tender of conpensation, and
thereafter utilizes the services of an attorney at
law, and if the conpensation thereafter awarded is
greater than the anount paid or tendered by the
enpl oyer or carrier, areasonable attorney’s fee based
sol ely upon the difference between the anount awarded
and the anmount tendered or paid shall be awarded in
addition to the anount of conpensation. |If a clai mnt
is successful in review proceedi ngs before the Board
or court in any such case an award nmay be nmade in
favor of the claimnt and against the enployer or
carrier for a reasonable attorney’s fees for

claimant’s counsel in accord wth the above
provi si ons. In all other cases any claimfor |ega
servi ces shall not be assessed agai nst the enpl oyer or
carrier.

33 U.S.C. § 928(b)(1999).



The plain wording of this section precludes Loredo from
obtaining attorney’'s fees in this case. Section 928(b) permts
claimants to obtain attorney’s fees only where: (1) the board has
held an informal conference on the disputed issue; (2) the board
i ssues a witten recommendati on on that issue; and (3) the enpl oyer
refuses to accept the recommendati on. Loredo failed to submt the
aver age weekly wage dispute to i nformal conference and thus di d not
obtain a reconmendation for Staftex to accept or reject.® As we

explained in EMC Corp. v. Perez, 128 F.3d 908, 910 (5'" Gr. 1997),

“[al]n award of attorney’s fees under section 928(b) is appropriate
only if the dispute has been the subject of an infornmal conference

wth the Departnent of Labor.” Accord Todd Shipyards Corp. V.

Director, Ofice of Wrker's Conpensation Prograns, 950 F.2d

607,610 (9" Cir. 1991)(“Section 928(b) authorizes a paynent of
attorney’s fees only if the enployer refuses to pay the anount of
conpensation recomended by the clains examner follow ng an
informal conference.”). Because Loredo failed to submt the
gquestion of average weekly wages to informal conference, the ALJ
could not, as a matter of law, award him attorney’'s fees.

Accordingly, we reverse the Board s award of attorney’'s fees.

® Apparently, the dispute regarding Loredo’s average weekly
wage did not develop until after the Board had conpleted its
i nformal conference. Loredo does not allege that Staftex waited to
chal | enge Loredo’s average weekly wage until after the conference
in a strategic attenpt to avoid liability for attorney’ s fees or
that he attenpted, w thout success, to obtain another conference
after the dispute arose.
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| V.

For the reasons stated above, the Benefits Review Board s
affirmance of the ALJ's award of conpensation under section 910(c)
of the LHWCA is AFFIRVED and the AL)'s award of attorney’ s fees
under section 928(b) of the Act is REVERSED.

AFFI RVED in Part.

REVERSED i n Part.
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