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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60840

LAKE H LL MOTCRS, | NC.,
Pl ai ntiff-Appellant,

V.
JI' M BENNETT YACHT SALES, INC.; JI M BENNETT,
SCOTT WALL; ROBERT EW NG CENE HI LL; JOHN DCES 1-10;
YAVAHA MOTOR CORPORATI ON, USA; YAMAHA MOTOR CO., LTD.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

April 13, 2001
Bef ore REYNALDO G GARZA, DAVIS, and JONES, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Lake Hi Il Mdtors, Inc. sued Ji mBennett Yacht Sales, Inc., its
owner Jim Bennett (whom we refer to together as Jim Bennett),
Yamaha Modtor Co., Ltd., its subsidiary Yamaha Mt or Corporation,
USA, certain enpl oyees of Yamaha Mdtor Co., Ltd. (whomwe refer to
t oget her as Yanmha), and ot her unnaned deal ers of Yamaha products
for violations of the federal antitrust |aws as well as violations

of Mssissippi law. The district court granted sunmary judgnent to



all the defendants on the antitrust clainms and one state |aw cl aim
and dismssed the remaining state |law clains wthout prejudice
Fi ndi ng no genui ne issues of material fact concerning Lake HIl’s
antitrust clains, we affirmthe judgnent of the district court.
l.

Yanmaha manufactures a variety of boats and notors, including
a line of one- to three-person notorized pleasure craft designed
for use on open water. Yanmaha conpetes wth several other
manuf acturers in the market for these personal watercraft. Yanaha

sells its products to consuners through a network of independent

deal ers.
Both Lake H Il and Ji mBennett are deal ers of Yanaha personal
watercraft. Lake Hill is located in Corinth, M ssissippi and Jim

Bennett in luka, M ssissippi, about fifteen mles away. Because of

their proximty, Lake H Il and Ji mBennett conpete with each ot her
in the sale of Yamaha personal watercraft. Lake HiIl’s Yamaha
deal ership i s nonexclusive and does not require Lake Hll to sel

Yanmaha products to consuners at or above any particular price.

I n Decenber of 1997 Lake Hill filed this lawsuit. It first
al l eged that Ji mBennett, Yanmaha, and certain other unnaned deal ers
of Yamaha personal watercraft conspired to fix the mninumresale
price of Yamaha personal watercraft, and to term nate Lake Hi |l as
a Yamaha dealer for charging less than that fixed price, in
violation of § 1 of the Sherman Act, 15 U.S.C. 8 1. Lake Hill next
alleged that Yamaha's cooperative advertising program which
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rei moursed dealers for advertising only when that advertising
stated either Yanmaha' s suggested retail price or no price, violated
8§ 1 of the Sherman Act.!? Lake Hi Il next alleged that Yamaha
monopol i zed the market for personal watercraft in M ssissippi
Tennessee, and Al abama in violation of 8§ 2 of the Sherman Act, 15
us.Cc 8§ 2 Finally, Lake H Il alleged that the defendants
commtted various violations of Mssissippi law. Lake H Il sought
an injunction under 8 16 of the Cayton Act, 15 U S.C § 26, to
prevent Yamaha fromtermnating its deal ership, as well as noney
damages under 8 4 of the Clayton Act, 15 U S.C § 15.

Bot h Yanaha and Ji m Bennett noved for sunmary judgnent on the
three antitrust clains after the conclusion of discovery. The
district court subsequently granted sunmary j udgnent to both Yamaha
and Jim Bennett on all the antitrust clains. The district court
held that Lake Hi Il had alleged a horizontal conspiracy to fix
prices anongst Jim Bennett and other unnaned Yanmaha personal

wat ercraft dealers. However, as Lake H Il had not identified any

The third count of Lake Hill’s conplaint in fact alleges that
the conspiracy to fix mninmum resale prices between Yanmaha, Jim
Bennett and the other unnanmed Yanaha dealers violated 8§ 1 of the
Sherman Act under a rule of reason analysis. Based on the
argunents submtted by Lake H Il in response to Yamaha and Jim
Bennett’s notions for summary judgnent, the duplication in Lake
HIll s conplaint, and the fact that resale price naintenance
agreenents are per se unlawful, see Business Elec. Corp. v. Sharp
Elec. Corp., 485 U. S. 717, 724, 108 S.C. 1515, 99 L.Ed.2d 808
(1988), the district court construed the third count of Lake Hill’s
conpl ai nt as concerning Yanmaha' s cooperative advertising program
W do the sanme given Lake Hill’s argunents about the programin
this appeal .
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deal er other than Jim Bennett as a nenber of this conspiracy, it
failed to show that there was any conspiracy to fix prices anongst
Yamaha personal watercraft dealers. The district court held in the
alternative that Lake H Il had failed to make any showing that it
had been injured as a result of this purported conspiracy.

The district court held, regarding Yamaha s cooperative
advertising program that Lake Hi Il failed to make any show ng t hat
the program harned conpetition in the nmarket for personal
watercraft in any way. As to Lake Hill's 8 2 claim the district
court again held that Lake Hill had failed to produce any proof of
a conspiracy that had harned Lake Hill. Having granted Yamaha and
Jim Bennett summary judgnent on the three antitrust clainms, the
district court al so granted Yanmaha and Ji mBennett sunmary j udgnent
on Lake Hill's Mssissippi law claimfor restraint of trade. The
district court then dismssed the remainder of Lake HIll’'s
M ssissippi |aw clains wthout prejudice.

Lake Hi Il then noved for reconsideration on the grounds of
new y di scovered evidence and filed an affidavit in support of the
motion. The district court denied the notion on the ground that
t he evidence had been available to Lake H Il before it ruled on
Yamaha and Ji m Bennett’'s notions for summary judgnent so that the
evidence was not submtted tinely. Lake Hill then took this

appeal .



.
We review the district court’s grant of sunmmary judgnent de

novo. Metro Ford Truck Sales, Inc. v. Ford Mdtor Co., 145 F. 3d

320, 324 (5th Cr. 1998). Summary judgnent is appropriate, “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wth the affidavits, show that there is no

genui ne issue as to any material fact and that the noving party is

entitled to a judgnent as a matter of law.” 1d. at 324-25.
Before reaching the nerits of Lake Hill’'s argunents, we first
note that Lake Hill has not argued on appeal that the district

court erred in granting sunmary judgnent against it on its 8§ 2
claimor indismssing its other Mssissippi |awclains. As such,

we nust consider those clains abandoned. Yohey v. Collins, 985

F.2d 222, 225 (5th Gr. 1993).

We begin with Lake Hill’'s argunent that Yanmaha, Jim Bennett,
and other unnanmed Yamaha dealers conspired to fix the m ninmm
resale price of Yamaha personal watercraft. Section 4 of the
Cl ayton Act provides that “any person who shall be injured in his
busi ness or property by reason of anything forbidden in the
antitrust laws may sue therefor....” 15 U S.C. 8§ 15. A private
plaintiff nust show sone injury to his business or property which
results from sonme violation of the antitrust laws to recover

damages under 8 4 of the ayton Act. United Indus., Inc. v. Einto

Process Equip. Co., 61 F.3d 445, 448 (5th Gr. 1995); MCornack v.

NCAA, 845 F.2d 1338, 1341 (5th Cir. 1988). Thus, even if the
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plaintiff can show sone violation of the antitrust |aws, they may
not recover under 8 4 of the O ayton Act unless they can al so show
that they have suffered sone injury as a result of the violation.

Slowak v. Land O Lakes, Inc., 987 F.2d 1293, 1296 (7th Cir.

1993); Isaksen v. Vernont Castings, Inc., 825 F.2d 1158, 1165 (7th

Cr. 1987). Likewise, a plaintiff seeking injunctive relief under
8§ 16 of the Cayton Act can only obtain that relief when they show
a significant threat of sone injury to their business or property
froma violation of the antitrust |aws. McCor mack, 845 F.2d at

1341; Carqill, Inc. v. Mnfort of Colorado, Inc., 479 U S. 104,

113, 107 S. Ct. 484, 93 L.Ed.2d 427 (1986) (holding that §§ 4 and 16
of the Clayton Act provide a conplenentary set of renedies).?
Lake Hi Il asserts that Yamaha, Jim Bennett and certain other
unnaned Yamaha deal ers conspired to fix a mnimumresale price for
Yamaha personal watercraft. |f Lake H Il were able to prove such

a conspiracy between Yanmaha and Ji m Bennett, that conspiracy would

A showing of injury-in-fact by a plaintiff in an antitrust
actionis in fact only a first step. The plaintiff’s injury nust
also flow fromthe anticonpetitive effect of the violation of the
antitrust |aws which causes the plaintiff’s injury. That is, the
injury the plaintiff suffers nust be antitrust injury. Brunsw ck
Corp. v. Pueblo Bow -O- Mat, Inc., 429 U S. 477, 489, 97 S.Ct. 690,
50 L.Ed.2d 701 (1977). Because we find that Lake Hill has failed
to show that it suffered any injury at all, we need not consider
whet her any injury it could suffer as a result of the violation it
has alleged would qualify as antitrust injury. See Pace El ec.
Inc. v. Canon Conputer Systens, Inc., 213 F.3d 118, 122-23 (3rd
Cir. 2000).
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be a violation of 8§ 1 of the Sherman Act.® See Mnsanto Co. V.

Spray-Rite Serv. Corp., 465 U S. 752, 104 S. C. 1464, 79 L.Ed.2d

775 (1984) (setting forth what evidence is required to allow a
finding of a conspiracy to fix mninmum resale prices between a
manuf acturer and a dealer). Furthernore, the violation would be
per se, nmeaning that Lake Hi Il would not need to show any harmto

conpetition as a result of the conspiracy. Bus. Elec. Corp. v.

Sharp Elec. Corp., 485 U S. 717, 724, 108 S. Ct. 1515, 99 L.Ed. 2d

808 (1988). However, we need not consider whether Lake Hill
produced any evidence that would allow a reasonable trier of fact
to conclude that there was a conspiracy between Yanaha and Jim
Bennett, because Lake Hi Il has produced no evidence that would
all ow a reasonabl e trier of fact to conclude that it was injured as
a result of this alleged conspiracy.

Al nost all of the evidence Lake H Il submtted in response to
the summary judgnent notions concerns the extent to which Jim
Bennett disli ked and conpl ai ned about ot her Yanaha deal ers who sol d
personal watercraft bel ow Yamaha' s suggested retail price. Though

this may be rel evant to show ng an agreenent between Yamaha and Jim

*The district court read Lake Hill’s conplaint as stating a
cause of action arising out of a horizontal conspiracy between Jim
Bennett and ot her Yamaha dealers. |t was correct to note that Lake
H Il had not identified any of the other deal ers who had conspired
with JimBennett in this alleged conspiracy. However, Lake HIl’s
conplaint is better read as alleging a vertical conspiracy, that is
one between the manufacturer Yanmaha, the dealer Jim Bennett, and
ot her unnaned deal ers. To allege a vertical conspiracy to fix
m nimum resale prices, Lake H Il need not identify anyone other
t han Yamaha and Ji m Bennett.
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Bennett, it shows nothing in the way of injury to Lake Hll. The
only evidence Lake H Il pointed to concerning possible injury to
itself as a result of the alleged conspiracy is found in the
deposition testinony of Jerry Dan McLenore, one of the principals
of Lake Hill. MLenore testified that he nmet with Scott Wall, a
Yamaha executive and one of the defendants in this lawsuit, at a
Yamaha dealers’ neeting in Dallas sonetine during 1995. MlLenore
said that Wall “raked [hin] over the coals” for cutting prices
bel ow Yamaha’' s suggested retail price and threatened MLenore that
Lake Hill’ s dealership would be termnated if Lake HII’s prices
did not increase.

Though Wall may very well have threatened MLenore at the
meeting in Dallas in 1995, that fact is insufficient to show that
Lake H Il has been injured by any conspiracy between Yamaha and Ji m
Bennett. Lake Hi Il was never termnated as a dealer after the
Dal | as neeting and renmai ns a Yamaha dealer to this day. Moreover,
Lake Hi Il has presented no evidence that it was otherw se
sanctioned by Yamaha in any way after the neeting in Dall as.

Nei t her has Lake Hill presented any evidence that it raised
its prices after the Dallas neeting to neet Yanmaha' s alleged
t hreats. McLenore hinself testified that every Yanaha persona
watercraft that Lake Hill sold from 1996 to 1998 was sold bel ow
Yamaha' s suggested retail price. MLenore also admtted that any
sales that Lake H Il lost in the md-1990s were due solely to
vigorous conpetition with Jim Bennett. Lake H Il has made no
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showi ng that it was injured in its business or property, and so has
no cause of action under 8 4 of the O ayton Act.

Neither is Lake Hill entitled to injunctive relief under § 16
of the Clayton Act. Section 16 requires sone threat of antitrust
injury to justify injunctive relief. A threat made sonetine in
1995 and never acted upon before the filing of this lawsuit in
Decenber of 1997 can not be said to be a genuine threat sufficient
to justify injunctive relief under § 16. In sum whatever
conspi racy exi sted bet ween Yamaha and Ji mBennett proved irrel evant
to Lake Hill, as Yamaha never did anything to Lake Hill in
furtherance of the conspiracy.

Yamaha and Ji m Bennett were also entitled to summary j udgnent
on Lake Hill’'s 8 1 <claim concerning Yamaha' s cooperative
advertising program We have previously held that cooperative
advertising prograns such as Yamaha's are to be anal yzed under the

rul e of reason. In re Nissan Antitrust Litigation, 577 F.2d 910,

917 (5th Cr. 1978). Thus, Lake H Il nust show not only that there
was sonme conspiracy, but also that the conspiracy harned
conpetition, to show a violation of 8 1 of the Sherman Act.

Busi ness Elec., 485 U. S. at 723-25. Lake H Il has nade no show ng,

and i ndeed has not even attenpted to make a show ng, that Yamaha's
cooperative advertising program harnmed conpetition in the market
for personal watercraft. Jerry Dan MLenore in fact admtted in
hi s deposition that conpetition for the sale of personal watercraft

was fierce.



L1l

Lake HilIl, in its notion for reconsideration under Fed. R
Cv. P. 59(e), presented an affidavit fromPug Vickers, a Lake Hi Il
enpl oyee. The affidavit states that Yamaha allocated Lake Hil
only 2 nodel year 2000 personal watercraft even though Lake Hil
ordered 23. Lake Hill now argues that this affidavit shows that it
has suffered, or at least is threatened with, sone injury fromthe
al l eged resal e price mai ntenance conspiracy between Yanmaha and Jim
Bennett. We will not consider this affidavit, however, as it is
not a part of the record before us.

As we have said, the district court denied Lake HIl’'s notion
for reconsideration of its summary judgnent. The district court
held that the facts asserted in the Vickers affidavit were known to
Lake H Il before the sunmary judgnent ruling and thus the affidavit
was not tinmely filed as part of a notion for reconsideration based
on new evi dence. W review the district court’s ruling on the
nmotion for reconsideration only for an abuse of discretion. Farm

Credit Bank of Texas v. Guidry, 110 F.3d 1147, 1154 (5th Gr.

1997). Lake H Il nakes no argunents in its appeal as to why the
district court abused its discretion in denying Lake HIl’ s notion
for reconsideration.

Moreover, the record indicates that Yamaha i nfornmed Lake Hill
of the nodel year 2000 product allocation no |ater than August 9,
1999, and the district court did not issue its summary judgnment
until August 23, 1999. A district court is well within its
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discretion to refuse to consider evidence submtted as part of a
nmoti on under Rul e 59(e) which was known to the noving party before

the sunmary judgnment was issued. Lavespere v. N agra Mach. & Tool

Wrks, Inc., 910 F. 2d 167, 175 (5th Cr. 1990). The district court

did not abuse its discretion in refusing to consider the Vickers
affidavit and in denying Lake Hill's notion for reconsideration.
| V.

Lake H Il has not shown any injury or threat of injury
pursuant to its resale price maintenance cause of action. Nor has
it shown any harmto conpetition pursuant to its cause of action
concerni ng Yamaha's cooperative advertising program  Therefore,
the judgnent of the district court is AFFI RVED

AFFI RVED.
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