UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-60878

JESSE ODEN

Pl ai ntiff-Appellee,
VERSUS
OKTI BBEHA COUNTY, M SSI SSI PPl ; DOLPH BRYAN,

Individually and in his official capacity as sheriff,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi, Aberdeen

March 27, 2001
Before POLI TZ, SM TH and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Def endants Okti bbeha County, Sheriff Dolph Bryan in his
official capacity, and Dol ph Bryan individually appeal from the
judgnent of the district court in which a jury awarded plaintiff
Jesse (Oden conpensatory and punitive damages for Sheriff Bryan's
failure to pronote COden to chief deputy. W reverse the punitive
and conpensatory danmages agai nst Okti bbeha County and Dol ph Bryan
individually and affirm the jury' s conpensatory danage award

agai nst Sheriff Bryan in his official capacity.
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I n Sept enber of 1976, Jesse Oden and CGeorge Carrithers joined
the Okti bbeha County Sheriff’s Departnent. Oden worked as a part
time radi o operator, while Carrithers served as a part tine jailer.
The Departnent pronoted Oden to full tine road deputy in 1979.
Carrithers received the same rank in 1980.

Sheriff Dol ph Bryan di sm ssed his forner chief deputy in 1986.
Deputy QOden inquired about the job, but Sheriff Bryan infornmed him
that he would not fill the vacant position. At the sane tine,
Sheriff Bryan assigned Deputy Carrithers to office duties and gave
himthe title “adm nistrative assistant.” Deputy COden remai ned
working in the field. In 1997, Sheriff Bryan pronoted Deputy
Carrithers to chief deputy.

Deputy Oden filed a conplaint with the Equal Enploynent
OQpportunity Comm ssion, claimng age and race di scrimnation. Qden
then sued Okti bbeha County, Sheriff Dol ph Bryan in his officia
capacity, and Sheriff Dol ph Bryan i ndi vidual |y, asserting causes of
action under Title VII of the Gvil R ghts Act of 1964, 42 U S. C
§ 1981, and 42 U S.C. § 1985.1

Oden presented evidence at trial showing his seniority,

superior |aw enforcenent training, and background in business

INeither the parties nor the district court contenplated the
application of 42 U . S.C. 8§ 1985 to this case. Because (den failed
to present evidence of a conspiracy to discrimnate, this Court’s
analysisislimtedtothe plaintiff’s causes of action under Title
VIl and 42 U.S.C. § 1981.



managenent. According to Oden, these assets should have ensured
his pronotion to chief deputy. The defendants argued that the
chief deputy position was not a pronotion in favor of Deputy
Carrithers; rather, the assignnent of the chief deputy rank was
merely a change in job title. The defendants also clained that
Deputy Oden was unqualified. At the close of the plaintiff’s case,
the district judge entered a directed verdict for the defendants
dism ssing Oden’s age discrimnation claim The jury returned a
verdict in favor of Deputy Oden for race discrimnation and
assessed conpensatory and punitive danages against all three
def endant s.
| . Proper Defendants Under Title VIl and 42 U . S.C. § 1981

Ckti bbeha County and Sheriff Bryan (“Appellants”) argue that
the district court erred by denying their notion to dismss the
County and the Sheriff in his individual capacity. This Court
recogni zes that Title VIl does not provide the exclusive renedy for
discrimnation by enployers. See Hernandez v. H Il Country Tel.
Coop., Inc., 849 F.2d 139, 142-43 (5th Gr. 1988). Courts may not,
however, indiscrimnately assess danmage awar ds agai nst persons and
entities that are not responsible for an enployer’s unlaw ul
di scrimnatory conduct. See Huckabay v. Mdywore, 142 F.3d 233, 241
(5th Cr. 1998) (holding that only enployers are liable for
unl awf ul conduct under Title VIlI). Because the renedi es agai nst

t he defendants under Title VII and 8 1981 were not separated, we



must determne whether the district court erred by assessing
conpensatory and punitive damges agai nst Okti bbeha County and the
Sheriff in his official and individual capacities.
A. Defendants and Renedi es under § 1981

Plaintiffs may pl ead causes of action under both Title VII and
8§ 1981 against private enployers to renedy discrimnation in
private enpl oynent contracts. See Runyon v. McCrary, 427 U. S. 160,
174 (1976); Johnson v. Railway Express Agency, Inc., 412 U S. 454,
459 (1975). Plaintiffs may also pursue a 8 1983 cause of action
agai nst persons acting under color of state lawin order to assert
their substantive rights under § 1981. W nust determnm ne whet her
Qden can assert an i ndependent cause of action under 8 1981 agai nst
Ckti bbeha County and the Sheriff in his official and individua
capacities.

1. The County and the Sheriff in Hs Oficial Capacity

In 1989, the Suprene Court held in Jett v. Dallas | ndependent
School District, 491 U S. 701, 731 (1989), that § 1981 did not
provide a separate cause of action against |ocal governnent
entities. The Court concluded that plaintiffs nust assert a cause
of action against state actors under 8 1983 to renmedy vi ol ati ons of
civil rights under § 1981. See id. Several courts have addressed
the continuing significance of the Court’s plurality decision after
Congress passed the Cvil Rights Act of 1991. The Act anended 8§

1981 by adding subsection (c), which states that the rights



protected by 8§ 1981 “are protected against inpairnment by
nongover nnent al di scrimnation and i npai rnent under col or of state
law.” 42 U.S.C. 8§ 1981(c).? |In order to determ ne whether Qden
could pursue a separate cause of action under 8§ 1981 agai nst
Ckti bbeha County and the Sheriff in his official capacity, we nust
addr ess whet her the 1991 anendnent abrogated the Court’s holding in
Jett and created a separate cause of action against |ocal
governnent entities.

Subsection (c) does not expressly create a renedi al cause of
action agai nst | ocal governnent entities, and we are not persuaded
that such a renedy should be inplied. In Jett, the Court held that
Congress intended 8 1983 to be the sole renedy for discrimnation
by persons acting under color of state law. See Jett, 491 U S. at
731. The Court reasoned that 81981 inplicitly created an
i ndependent cause of action agai nst private actors because no ot her
statute created such a renedy. See id. at 732. Because § 1983
provi ded a renedy agai nst persons acting under col or of state | aw,

the Court declined to inply a cause of action under § 1981

2The circuit courts are split as to the effect of the Cvil
Ri ghts Act of 1991 upon the Court’s holding in Jett. The Fourth
Crcuit and Eleventh Crcuit concluded that the 1991 anendnent had
no affect on the Court’s opinion. See Butts v. County of Vol usi a,
222 F. 3d 891, 894 (11th Cr. 2000); Dennis v. County of Fairfax, 55
F.3d 151, 156 n.1 (4th Cr. 1995). The Ninth Crcuit, however
concluded that the 1991 anendnent inplicitly created a cause of
action against |ocal governnent entities. See Federation of
African American Contractors v. Qakland, 96 F.3d 1204 (9th Cr
1996) .



i ndependent of 8§ 1983. W are persuaded that the conclusion in
Jett remains the sane after Congress enacted the 1991 anendnents.
Subsection (c) addresses only substantive rights. Section 1983
remains the only provision to expressly create a renedy against
persons acting under <color of state |[|aw The addition of
subsection (c) creates no nore of a need for the judiciary to i nply
a cause of action under 8§ 1981 agai nst state actors than existed
when the Suprene Court decided Jett.

The |l egi sl ative history of the 1991 anendnent i s supportive of
our conclusion. By enacting subsection (c), Congress stated that
it intended to codify the Suprenme Court’s decision in Runyon v.
McCrary. See Butts, 222 F.3d at 894 (citing HR Rep. No. 102-
40(1), at 92 (1991), reprinted in 1991 U.S.C.C. A N. 549, 630; H. R
Rep. No. 102-40(11), at 37 (1991), reprinted in 1991 U S.C. C A N.
694, 731). See al so Anderson v. Conboy, 156 F.3d 167, 179 (2d Cr
1998). In Runyon, the Suprene Court reaffirnmed that § 1981 inplies
a right of action based on racial discrimnation against private
actors. See Runyon, 427 U.S. at 174-75. There is no
congressional statenent of intent to overrule Jett. By codifying
Runyon, Congress confirmed that 8§ 1981 inplies a cause of action
agai nst private actors.

The question follows then why, if Congress only intended to
codi fy Runyon, does subsection (c) include |anguage referring to

persons acting under color of state |aw? The Ninth CGrcuit



reasoned that this allusion to persons acting under color of state
law i nplies Congressional intent to create a renedy in addition to
8§ 1983. See Oakland, 96 F.3d at 1213. We di sagree. “[ T] he
judicial power to inply or create renedies . . . should not be
exercised in the face of an express deci si on by Congress concerni ng
t he scope of renedi es avail abl e under a particular statute.” Jett,
491 U.S. at 732 (citing National R R Passenger Corp. v. National
Assn. of R R Passengers, 414 U S. 453, 458 (1974). Because
Congress neither expressed its intent to overrule Jett, nor
explicitly created a renedy against state actors in addition to §
1983, we are not willing to deviate from the Suprene Court’s
analysis of 8 1981 in Jett. Accordingly, Deputy QOden could not
mai ntain an independent cause of action under 8§ 1981 agai nst
Okt i bbeha County and Sheriff Dol ph Bryan in his official capacity.?
2. The Sheriff in H's Individual Capacity

Sheriff Dol ph Bryan clains that the district court erred by
failing to dismss Oden’s clainms against him in his individua
capacity. The Sheriff does not dispute that § 1981 provi des an

inplicit cause of action against private actors in private

%In any event, there is no evidence in the record that the
pronotion to chief deputy was in accordance with any custom or
policy of the County. Rather, Sheriff Bryan's enpl oynent deci sion
represented the policy of the Sheriff’'s Departnent, a separate
governnment entity. Therefore, the judgnent against the County
cannot be inposed on the basis of respondeat superior. See Board
of County Commirs of Bryan County v. Brown, 520 U S. 397, 415
(1997); Jett, 491 U S. at 737.



enpl oynment discrimnation cases. See Johnson v. Railway Express
Agency, Inc., 412 U S. 454, 459 (1975); Adans v. MDougal, 695 F. 2d
104, 108 (5th G r. 1983). Rat her, he argues that he is not a
proper party in this suit because he was acting in his officia

capacity.*

While the Suprene Court has extended 8§ 1981 liability to
cases involving private enploynent contracts, it has not inposed
personal liability on elected officials for discrimnation in the
ternms and conditions of |ocal governnent enpl oynent contracts. Cf.
Brown v. General Servs. Admn., 425 U. S. 820, 835 (1976) (hol ding
that Title VII is the exclusive renedy for seeking noney damages
agai nst the federal governnent). I n Huckabay v. Moore, this Court
concl uded that an individual was not an enployer for purposes of
Title VIl when acting in his official capacity. See 142 F.3d at
241. Only officials should be responsible for discrimnatory
deci si ons concer ni ng gover nnent enpl oynent contracts. See id. See
also Gant v. Lone Star Co., 21 F.3d 649, 652 (5th Cr. 1994)
(“Only ‘enployers,” not individuals acting in their individua
capacity who do not otherw se neet the definition of *‘enployers,
can be |iable under Title VII.”); Harvey v. Blake, 913 F.2d 226

227 (5th Gr. 1990) (concluding that an el ected official shoul d not

“Racial discrimnation clains brought under § 1981 are subj ect
to the defense of qualified imunity.” Todd v. Hawk, 72 F. 3d 443,
445 n.6 (5th Gr. 1995). However, Sheriff Bryan did not raise
qualified imunity in the district court.
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be liable for official acts). Likewi se, when a plaintiff asserts
a cause of action under 8 1981 for discrimnation in the terns and
condi ti ons of a nunici pal enpl oynent contract, the proper defendant
is the governnent enployer in his official capacity. Because
Sheriff Bryan’s choice to pronote Deputy Carrithers to chief deputy
was an official decision, he is not personally liable under 8§
1981.° W therefore dism ss the district court’s judgnent agai nst
Sheriff Bryan in his individual capacity.
B. Title VII Defendants
Title VII allows enployees to sue their enployers for
di scri m natory enpl oynent decisions. See 42 U.S.C. 88 2000e-2(a),
2000e-5. An “enployer” under Title VIl is a “person in an industry
af fecting commerce who has fifteen or nore enployees . . ..” 42
US C § 2000e(b). A person “includes one or nore individuals
governnents, governnental agencies, [or] political subdivisions .
.7 42 U.S.C. 8§ 2000e(a). The trial court failed to designate

whi ch of the three defendants was Deputy Oden’s enpl oyer.?®

°I'n other contexts, 8§ 1981 serves as an independent cause of
action against individuals for discrimnatory acts perforned in
their official capacities. See, e.g., Todd, 72 F.3d at 446
(allowing a prisoner to sue prison officials under 8§ 1981 for
di scrimnatory conduct concerning the “punishnent, pains, [and]
penal ties” provision in 8§ 1981). CQur decision regardi ng personal
l[itability under 8§ 1981 only applies to the liability of |ocal
governnent officials for their decisions affecting nunicipal
enpl oynent contracts.

5Ckt i bbeha County and Sheriff Bryan in his official capacity are
eligible enployers under Title VII. Sheriff Bryan is not
personally liable for the performance of wongful acts in his

9



Federal |aw controls whether a person is an enployer under
Title VII, but courts can look to state law to understand the
nature of the enploynent relationship. See, e.g., Calderon v.
Martin County, 639 F.2d 271, 273 (5th Gr. Unit B 1981)
(determ ni ng whet her plaintiff constituted an enpl oyee under Title
VII). Mssissippi lawallows a sheriff to appoint, renove, and fix
the conpensation of his deputies, subject to the county board of
supervi sor’s approval of the sheriff’'s budget. See M ss. Code Ann.
§ 19-25-109. Sheriff Bryan was solely responsible for hiring
pronoti ng, and establishing the deputies’ wages. The County’s only
responsibility was to approve the Sheriff’s budget and al |l ocate the
necessary funds. Because Sheriff Bryan was the elected officia
who made all decisions concerning pronotions within the Sheriff’s
Departnent, he was Deputy Oden’s enployer for purposes of Title
VII.” W therefore reverse the district court’s judgnent agai nst

Ckti bbeha County and Sheriff Dol ph Bryan individually under Title

official capacity. See Huckabay, 142 F.3d at 241.

'See Sinmmons v. Lyons, 746 F.2d 265, 270 (5th Cir. 1984); Ryals
v. Mobile County Sheriff’s Dept., 839 F. Supp. 25 (S.D. Ala. 1993).
See al so Lee v. Coahonma County, 937, F.2d 220, 226 (5th Gr. 1991),
anended in part, 37 F.3d 1068 (1993) (holding that a M ssi ssi ppi
sheriff was an “enpl oyer” under the Fair Labor Standards Act). Cf
Spencer v. Byrd, 899 F. Supp. 1439, 1441 (MD.N C  1995)
(concluding that the county, rather than the sheriff, was an
enpl oyer under Title VII because the county limted the nunber of
the sheriff’s deputies and provided the deputies’ conpensation);
Johnson v. Board of County Conmirs for County of Freenont, 859 F
Supp. 438, 442 (D. Col. 1994) (holding that the economc ties
bet ween the Board of Conm ssioners and the sheriff denonstrated
that the Board was the Title VII enployer).

10



VII.
B. Punitive Damages Under Title VI

Appel lants argue that the Cvil R ghts Act of 1991 limts
Sheriff Bryan's liability in his official capacity to conpensatory
damages. The Act allows plaintiffs asserting a Title VII claimto
recover conpensatory and punitive damages, provided that recovery
is unavail abl e under 8§ 1981. See 42 U S.C. § 1981a(1).® The Act
precludes plaintiffs from recovering punitive damges against
gover nnments, governnent agencies, and political subdivisions. See
42 U. S.C. § 1981a(b); Baker v. Runyon, 114 F.3d 668, 669 (7th G r
1997), cert. denied, 119 S.Ct. 335 (1998).

Oden does not dispute the applicability of § 198la to the
Sheriff in his official capacity. Cden contends that the
appellants forfeited their argunent on appeal because the
objections to the district court’s jury instructions were not

specific. See Fed. R Cv. P. 51. W agree that the appellants

8Section 198la states:

In an action brought by a conplaining party under section
706 or 717 of the Gvil R ghts Act of 1964 (42 U. S. C. 2000e-5)
: agai nst a respondent who engaged in unlawful intentional
discrimnation (not an enpl oynent practice that is unlawful
because of disparate inpact) prohibited under section 703,
704, or 717 of the Act (42 U.S.C. 2000e-2 or 2000e-3) . . .,
and provided that the conpl aining party cannot recover under
section 1981 of this title, the conplaining party may recover
conpensatory and punitive damages as all owed i n subsecti on (b)
of this section, in addition to any relief authorized by
section 706(g) of the Gvil R ghts Act of 1964 . . ., from
respondent.

42 U.S.C. § 198la(a)(1).
11



failed to properly preserve their objection.

If alitigant forfeits a point of error on appeal, we review
the district court’s decision under the plain error standard. See
Dougl ass v. United Serv. Auto. Ass’'n,79 F.3d 1415, 1427 (5th G
1996) (en banc). For this Court to correct an error not raised at
trial, “there must be (1) ‘error,’” (2) that is ‘plain,’ and (3)
that ‘affect[s] substantial rights.”” Johnson v. United States, 520
U S 461, 467 (1997) (quoting United States v. O ano, 507 U. S. 725,
732 (1993)). |If plain error exists, this Court shoul d not exercise
its discretion to correct the error unless “the error seriously
affects the fairness, integrity or public reputation of judicial
proceedi ngs.” Id.

The district court conmmtted “plain error” by assessing
punitive danages against the Sheriff. Section 198la prohibits
punitive damage awards agai nst governnents and politica
subdi vi sions. Subjecting the Sheriff to an $80, 000 punitive damge
award is inapposite to Congress’'s intent to preclude |Iocal
governnent entities from paying such judgnents. W find it
appropriate even under a plain error standard to correct judgnents
that are contrary to the express limts federal |aw inposes on
judicial authority, and therefore reverse the punitive damge award
agai nst Sheriff Bryan in his official capacity.

C. The Personal Staff Exception

Title VII relieves enployers from liability for decisions

12



af fecting nenbers of a personal staff. See 42 U S.C. § 2000e(f).?
The exception includes appointnents to a staff position. See
Teneyuca v. Bexar County, 767 F.2d 148, 150-53 (5th Gr. 1985).
Appel lants maintain that the district court erred in denying their
motion for judgnent as a matter of |aw because the chief deputy
position is part of Sheriff Bryan’s personal staff. Oden clains
that the Appellants waived the personal staff exception by
asserting it for the first tine in their notion for post-tria
relief.

Rule 8(c) of the Federal Rules of Civil Procedure lists
nineteen affirmative defenses that nust be set forth in a
responsi ve pl eadi ng. See Fed. R Cv. P. 8(c). In addition to
these nineteen defenses, Rule 8(c) includes “any other matter

constituting an avoidance or an affirmative defense.” | d. To

Title VII states:

The term“enpl oyee” neans an i ndivi dual enpl oyed by
an enpl oyer, except that the term “enpl oyee” shall not
i ncl ude any person elected to public office in any State
or political subdivision of any State by the qualified
voters thereof, or any person chosen by such officer to
be on such officer’s personal staff or an appointee on
the policy making level or an inmmediate adviser wth
respect to the exercise of the constitutional or |egal
powers of the office. The exenption set forth in the
precedi ng sentence shall not include enpl oyees subject to
the civil service laws of a State governnent,
governnental agency or political subdivision. Wth
respect to enploynent in a foreign country, such term
i ncl udes an individual who is a citizen of the United
St at es.

42 U.S.C. § 2000e(f).
13



qualify as a defense under Rule 8(c)’s residuary clause, we ook to
the logical relationship between the defense and the cause of
action and assess whether failure to tinely plead the defense w |
result inunfair surprise. See Ingrahamv. United States, 808 F. 2d
1075, 1079 (5th Gr. 1987). “A defendant should not be permtted
to ‘lie behind a log’ and anbush a plaintiff with an unexpected
defense.” See id. at 1079. The personal staff exception allows
the defendant to avoid liability even if the plaintiff neets his
burden of proof under Title VII. See id. The defendant bears
the initial burden of denonstrating that the personal staff
exception applies. See Nichols v. Hurley, 921 F.2d 1101, 1111
(10th Gr. 1990); Teneyuca v. Bexar County, 767 F.2d 148, 152 (5th
Cir. 1985).

The Appellants raised the personal staff exception for the
first tinme in their notion for judgnent as a matter of | aw, which
was filed after the jury returned its verdict and the district
court entered its judgnent. Oden was denied the opportunity to
present evidence at trial concerning the applicability of the
personal staff exception. “*Affirmative defenses . . . will defeat
an otherwse legitimate claimfor relief [and] nust be set forthto
avoid surprise and give the opposing party an opportunity to
respond.’” 2 JAMES W MOORE ET AL, MOORE' S FEDERAL PRACTICE 8§ 8.07[ 1], at
8-35 (3d ed. 2000) (citing Bl onder-Tongue Labs., Inc. v. Univ. of

I1l. Found., 402 U. S. 313, 350 (1971)). Allow ng the Appellants to

14



wait until after the jury verdict to assert the personal staff
exception was an unfair surprise to Cden. The personal staff
exceptionis an affirmative defense that nust be pl eaded under Rul e
8(c). Appellants waived the personal staff exception by failing
to raise it in a responsive pleading.
1. Sufficiency of the Evidence

Appel l ants also argue that the trial court erred by denying
their notion for judgnent as a matter of |aw because the record
contained i nsufficient evidence to support the jury' s verdict. W
review a district court’s denial of a notion for judgnent as a
matter of |aw de novo. See Russell v. MKinney Hospital Venture,
235 F. 3d 219, 222 (5th Gr. 2000). *“Judgnent as a natter of lawis
appropriate if ‘there is no legally sufficient evidentiary basis
for a reasonable jury to find for that party on that issue.”” |Id.
(quoting Fed. R Cv. P. 50(a)). After reviewng the evidence in
the record, we draw all reasonable inferences in favor of the
nonnmovi ng party, disregarding evidence favorable to the noving

party. See Reeves v. Sanderson Plunbing Prods., Inc., 120 S. C

This Court’s holding is consistent with cases concl udi ng that
statutory exenptions should be pleaded as affirmative defenses.
See Donovan v. Hammis Drive Inn, 661 F.2d 316, 317 (5th Gr. Unit
A 1981) (concluding that an exenption under the Fair Labor
Standards Act is an affirmative defense that is waived if not
pl eaded); Brennan v. Valley Tow ng Co., 515 F.2d 100, 104 (9th Cr
1975) (hol di ng that an excepti on under the Fair Labor Standards Act
must be pleaded as an affirmative defense); WRIGHT & MLLER FEDERAL
PRACTI CE & PROCEDURE 8§ 1271 (1990); 2 JAVES W MOORE ET AL. , MDOORE' S FEDERAL
PracTice 8§ 8.07[5] (3d ed. 2000).
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2097, 2110 (2000).

To prove a claimof intentional discrimnation, a plaintiff
must first establish a prima facie case. See id. at 2106;
McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973). (den can
denonstrate a prinma facie case by showing that (1) the plaintiff
was wthin a protected class; (2) he was qualified for the position
sought; (3) he was not pronoted; and (4) the position was filled by
soneone outside the protected class. See Blow v. City of San
Ant oni o, Texas, 236 F.3d 293 (5th Cr. 2001) (citing Texas Dept. of
Community Affairs v. Burdine, 450 U S. 248, 252-53). The record
shows that Oden, an African-Anerican, was a nenber of a protected
class, that he inquired about the chief deputy position, that he
was not pronoted to the higher rank, and that George Carrithers, a
white male, was appointed to the position.

The Appellants contend that Oden cannot establish a prim
facie case of race discrimnation because the chief deputy
appoi ntnment was not a pronotion. Appellants claim that the
analysis in 8 1981 pronotion cases should apply to support their
argunent under Title VII. In Patterson v. MLean Credit Union, 491
US 164, 175-77 (1989), the Suprene Court held that plaintiffs
must show that the failure to receive a pronotion anounts to a
denial of the opportunity to form a new and distinct enploynent
relationship. See also National Ass’'n of Gov. Enployees v. City

Public Serv. Board of San Antoni o, Texas, 40 F.3d 698, 714 (1994).
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In Patterson, the Court restricted clainms under 8§ 1981 to redress
di scrimnatory conduct “at the initial formation of the contract”
or “conduct which inpairs the right to enforce contract obligations
t hrough | egal process.” Patterson, 491 U S. at 179. See also
Johnson v. Uncle Ben’s, Inc., 965 F.2d 1363, 1370 (5th Cr. 1992).
The Court reasoned that 8§ 1981 was restricted to the contractual
relati onship between an enployer and enployee, while Title VI
addresses a nore expansi ve scope of conduct. See id. at 180. The
contract analysis for pronotion clains under 8 1981 t herefore does

not necessarily apply to Title VIl suits.!!

Title VII “I's not I|imted to economc or tangible
discrimnation, . . . and it covers nore than terns and conditions
in the narrow contractual sense.” Faragher v. Gty of Boca Raton,

524 U.S. 775, 786 (1998) (citations ommtted). To establish a
prima facie case for discrimnation under Title VII, Oden nust show
that, at the very least, the alleged discrimnatory conduct tended
to adversely affect him See Mattern V. Eastnman Kodak Co., 104

F.3d 702, 708 (5th Gr. 1997) (stating that the discrimnation

11'n any event, the Patterson decision was | egislatively reversed
by the Cvil R ghts Act of 1991. See Harrington v. Harris, 118
F.3d 359, 367 n.8 (5th Gr 1997). Section 1981 now states that,
“[flor purposes of this section, the term ‘nake and enforce
contracts’ includes the nmaking, performance, nodification, and
termnation of contracts, and the enjoynment of all benefits,
privileges, terns, and conditions of the contractual relationship.”
42 U.S.C. 8§ 1981(b). Both 8 1981 and Title VII now apply to the
ternms and conditions of the enploynent rel ationship, rendering the
Patt erson anal ysi s inapplicable.

17



provision in Title VII is “mch broader” than the retaliation
provision and applies to activity that tends to adversely affect
the enpl oyee). At nost, QOden nust denonstrate that Sheriff Bryan
made an ul ti mate enpl oynent deci sion. See Shackelford v. Deloitte
& Touche, LLP, 190 F.3d 398, 406-07 (5th GCr. 1999) (noting that
the “ulti mate enpl oynent decision” standard applied in retaliation
cases may not apply to clains of race discrimnation). Regardless
of which standard applies, Sheriff Bryan’s appointnent was an
ul ti mate enpl oynent decision. The Sheriff testified that only one
person could fill the chief deputy position. By appointing Deputy
Carrithers to the higher rank, Sheriff Bryan precl uded Deputy Gden
from becom ng second in conmand. Sheriff Bryan’s appointnment was
an enploynment decision that could subject him to Title VI
liability.

Appel lants further contend that Oden failed to establish a
prima faci e case because he was not qualified for the job. Sheriff
Bryan testified that the <chief deputy position required
adm nistration skills and an understanding of the office conputer
system Deputy Carrithers was the only person in the Sheriff’s
Departnent who acquired these skills. (Oden clains that, because
the Sheriff never posted the qualifications for chief deputy before
appointing Carrithers, the Sheriff’'s stated qualifications were
pr et ext .

Aplaintiff nust denonstrate that he neets objective pronotion

18



criteria at the prima facie stage of his case. See Medina v.
Ransey Steel Co., Inc., 238 F.3d 674 (5th Gr. 2001); Lindsey v.
Prive Corp., 987 F.2d 324, 327 (5th Cr. 1993). Whet her an
enpl oyer’s subjective hiring criteria serves as pretext for
discrimnation is an issue for the trier of fact to decide in the
| ater stages of the burden-shifting analysis. See id. Oden was a
road deputy with al nost twenty years of experience at the tine the
Sheriff appointed Deputy Carrithers to the chief deputy position.
Oden had seniority over every other officer in the Departnent.
O her deputies testified that OGden was nuch better at working with
the general public than Deputy Carrithers. In addition, GOden
possessed managerial skills that he devel oped before working for
the Sheriff’s Departnent. On the basis of this evidence, (Qden
satisfied objective hiringcriteria and established his prinma facie
case.

Once a plaintiff satisfies his prima facie case, the enpl oyer
must assert a legitimate, nondiscrimnatory reason for his
deci sion. See MDonnell Douglas, 411 U S. at 802. |If an enpl oyer
alleges a nondiscrimnatory explanation, the factfinder nust

determ ne the ultimate question: whether [the] plaintiff has

proven [intentional discrimnation].’” Russell, 235 F.3d at 222
(quoting St. Mary’s Honor Cr. v. Hicks, 509 U S 502, 511-12
(1993). “It is not enough . . . to disbelieve the enployer; the

factfinder nust believe the plaintiff’s explanation of intentional
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discrmnation.” Hicks, 509 U S. at 519. “Thus, plaintiff’s prim
facie case, conbined with sufficient evidence to find that the
enpl oyer’ s asserted justificationis false, may permt the trier of
fact to conclude that the enployer unlawfully discrimnated.”
Reeves, 120 S.C. at 2109.

The Sheriff’s asserted nondi scrimnatory reason for pronoting
Deputy Carrithers over Deputy Oden was that Carrithers net the
qualifications for the job. The Sheriff claimed that a chief
deputy nust be famliar with the admnistration of the Sheriff’s
Departnent and the Departnent’s conputer system (Oden argues that
Sheriff Bryan's stated qualifications were pretext. Qur task then
is to determ ne whether sufficient evidence supports the jury’'s
verdict in Oden’s favor, viewing the evidence in the |ight nost
favorable to Gden, the nonnovant. See Reeves, 120 S.C. at 2110.

In addition to the evidence supporting his prima facie case,
Qden established that he conpleted nore | aw enforcenent training
than Deputy Carrithers and that he was proficient in sone office
skills, such as review ng the other deputies’ paperwork. Sheriff
Bryan gave Deputy Carrithers the opportunity to inprove his
admnistrative skills without giving Oden the sane chance. Deputy
Qden could clearly neet nost of the Sheriff’s qualifications, but
for the Sheriff’s decision to groomsoneone el se for the position.

To further refute the Sheriff’s subjective qualifications

Oden presented evidence that Sheriff Bryan previously overl ooked
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qualified African-Anerican applicants for deputy positions in favor
of white applicants with |ess experience. Sheriff Bryan also
stated that, if he could have filled two chief deputy positions,
t hen he woul d have appoi nted both Oden and Carrithers. The Sheriff
therefore admtted that conputer skills and an acute know edge of
the office’s admnistrative needs were not the primary
qualifications for chief deputy. In fact, the transcript shows
that the fornmer chief deputy, |ike Deputy Qden, worked as a road
deputy instead of an adm nistrative assistant. After review ng the
record in the Iight nost favorable to the verdict, we find that the
record contains sufficient evidence to support the jury’'s finding
of intentional discrimnation.?
I11. Conpensatory Damages

The jury awarded Gden $20,000 in conpensatory danages for
ment al angui sh and enotional stress that he suffered as a result of
Sheriff Bryan’s conduct. Section 198la allows juries to award
conpensatory damages for nental anguish and suffering. See 42

US C § 198la(a)(1).1 Appellants claim that the award of

12The Appellants further claim that the jury was biased and
prejudiced by irrelevant testinony. Appellants neither specified
any instances in the record as to when the alleged irrelevant
testi nony occurred nor supported their argunment with adequate | egal
authority. Because we do not consider issues that are i nadequately
briefed, we do not address this contention. See Rutherford v.
Harris County, Texas, 197 F.3d 173, 193 (5th Cr, 1999).

13Section 198la excludes backpay or any other relief under 42
US C § 2000e-5(9g). Conmpensat ory damages include awards for
“future pecuni ary | osses, enotional pain, suffering, i nconveni ence,
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conpensat ory danmages was not supported by the evidence. W review
the award of nental angui sh damages for abuse of discretion. See
Patterson v. P.H P. Healthcare Corp., 90 F.3d 927, 940 (5th Gr.
1996) .

In many cases, “a claimant’s testinony alone may not be
sufficient to support anything nore than a nom nal damage award.”
ld. at 938. Plaintiffs are required to prove danages for nental
angui sh and suffering to a “degree of specificity which may i ncl ude
corroborating testinony or nedical or psychol ogical evidence .

" 1d. (citing Carey v. Piphus, 435 U S. 247, 264 (1978)). W
however have not required corroborating testinony and nedical
evi dence i n every case i nvol vi ng nonpecuni ary conpensat ory danmages.
See Mgis v. Pearle Vision, Inc., 135 F.3d 1041, 1046 (1998)
Far pel | a- Crosby v. Horizon Health Care, 97 F. 3d 803, 809 (5th Gr.
1996) . In Mgis, the district court relied solely on the
plaintiff’'s testinony. The plaintiff stated that her enployer’s
di scrimnation caused her |low self-esteem serious financial
hardships in relation to her newborn child, anxiety attacks,
stress, and sl eepl essness. See Mgis, 135 F.3d at 1046. W
concluded that the district court did not abuse its discretion by
awardi ng conpensatory danages because Mgis' testinony was

sufficiently detailed to support the award. See id. at 1047.

ment al angui sh, |oss of enjoynent of |ife, and other nonpecuniary
losses . . ..” 42 U S . C 198la(b)(3).
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W have reviewed the evidence presented by Gden, which
i ncl uded his testinony concerning stress, sl eepl essness, betrayal,
and shane, and find that there is sufficient evidence to support
the jury’s award.
' V.  Concl usi on
In sum we reverse the district court’s judgnent against
Ckti bbeha County. (Qden could not assert an independent cause of
action against a local governnent entity under 8§ 1981, and the
County is not an enployer for purposes of Title VII. W al so
reverse the district court’s judgnent against the Sheriff in his
i ndi vi dual capacity because the Sheriff is not personally Iliable
for his official enploynent decisions under Title VII and § 1981.
We reverse the district court’s judgnent as to the punitive damge
award agai nst the Sheriff in his official capacity because § 1981la
prohi bits punitive danmages agai nst governnent entities. Finally,
we affirm the district court’s judgnment assessing conpensatory
damages against the Sheriff in his official capacity.

REVERSED | N PART; AFFI RVED | N PART
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POLITZ, G rcuit Judge, specially concurring:

| specially concur, but conclude that the nore appropriate
di sposition of the 42 U.S.C. 8 1981(c) issue presented herein would
be as that accorded by our colleagues in the Ninth Crcuit in

Federati on of African American Contractors v. Qakl and, 96 F. 3d 1204

(9th Gir. 1996).
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