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PER CURI AM *
Pursuant to a plea agreenent, Donald GCene Brooks pleaded
guilty to one count of securities fraud. Departing upward six
|l evels, the district court sentenced Brooks to the statutory 60

mont hs maxi nrum We VACATE and REMAND.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

From 1992 to 1999, Brooks fraudulently induced others to
invest in an “Interim Church Loan Fund” through Brooks’ business,
Brooks Fi nanci al Planning, Inc. Brooks diverted and m sapplied the
funds and conceal ed his actions.

The presentence report (PSR) identified 31 victinms, wth
| osses totaling nore than $1.3 million. Mst of themwere el derly,
many were w dowed, and many were on fixed incones. They knew
Brooks as a mnister; he had officiated at sone of the victins’
spouses’ funerals and one weddi ng. The PSR excerpted victins’
statenents describing the enotional and financial inpact of the
fraud and the pain of Brooks’ betrayal.

The PSR applied the sentencing guideline for fraud, 8 2Fl1.1
and assigned a base offense level of six. US S G§ 2F1.1. That
| evel was increased by 11, because the |oss anount exceeded
$800, 000, but not $1.5 million, see U S.S.G § 2F1.1(b)(1)(L), and
by two, because the of fense i nvol ved nore than m ni mal pl anni ng and
was a schenme to defraud nore than one victim US S G 8§
2F1.1(b) (2).

The offense | evel was increased by two, because Brooks abused
a position of private trust and used his special skills to
significantly facilitate the fraud. U S S.G § 3Bl.3. But, a
t hree-1 evel downward adjustnment was recommended for acceptance of

responsibility. US S G § 3El.1(a), (b)(1l) & (2).



Based on the resulting offense level of 18 and crimnal
hi story category of |, Brooks’ guideline range was 27 to 33 nont hs.
See US.S.G ch. 5 pt. A The maxinum term of inprisonnment was
five years. See 15 U.S.C. 88 77q(a), 77x.

The PSR noted that upward departure mght be warranted
pursuant to both 8§ 5K2.3, for extreme psychological injury to the
victinms, and 8 5K2.5, for property |loss not taken into account by
the Cuidelines. US S G 88 5K2.3, 5K2.5. Brooks objected to
t hese bases.

A resulting PSR addendum stated that, in addition to the
possi ble 88 5K2.3 and 5K2.5 upward departure, the court could
consider it under the comment to 82F1.1: “where the | oss determ ned
significantly understates the seriousness of defendant’s conduct”.
The addendum stated the court could also rely on United States v.
Nevels, in considering an upward departure based on egregious
conduct, noting that in Nevels, the district court departed upward
seven |evels pursuant to 8 5K2.0, which authorizes a departure
based on a “conbination of factors”. See United States v. Nevels,
160 F.3d 226, 230 (5th Gr. 1998), cert. denied, 525 U S. 1185
(1999). However, the addendum did not specifically describe the
applicabl e factors.

On 28 Decenber 2000, the district court advised the parties it
was considering an upward departure. But, its order did not

specify the basis for it.



Brooks objected to the PSR addendum again urging upward
departure was not warranted under 88 5K2.3 or 5K2.5. He al so
referenced the “conbi nation of factors” basis for upward departure,
and quoted the |ast paragraph of the comment to 8§ 5K2.0, which
notes: a sentence outside the guideline range is not authorized
unl ess the case is atypical; and dissatisfaction wth the avail able
range i s not an appropriate departure basis. See U S.S. G § 5K2.0,
cnt.

Sentenci ng was hel d the sane day Brooks received a second PSR
addendum |t stated upward departure was warrant ed because sever al
factors were not adequately accounted for by the GQuidelines,
i ncluding: extreme psychological harm length of fraudul ent
behavior; victins’ age; their close relationship with Brooks; his
role as mnister to them and knowi ng endangernent of their
sol vency.

At the hearing, Brooks asserted: the upward departure grounds
delineated in the second addendum were new, and he had not had an
opportunity to consider them He contended he was prepared only to
address the two grounds specified in the original PSR —extrene
psychol ogi cal harm and property | oss.

The district court disagreed:

| think I was entitled to assune and | did
assune that you had briefed the question of
what would support an upward departure
request.... And | think you ought to cone

today, regardless of what was in [the PSR]
addendum prepared to discuss any and all
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aspects of the upward departure situation. So
| deny the request for delay.

The district court then identified the factors it was considering
to support upward departure: length of fraudulent behavior;
victins’ age; close relationship with Brooks; nunber of victins and
their | osses; know ng endangernent of victins’ solvency; and degree
of planning required to perpetuate the fraud. The court stated
t hat psychol ogi cal harm was not a factor.

The district court adopted the findings in the PSR, and held
upward departure warranted. It departed six levels to an offense
|l evel of 24, resulting in a sentencing range of 51 to 63 nonths.
Br ooks was sentenced to the 60 nont hs statutory maxi numand or dered
to make restitution of approximately $1.3 mllion.

.

Brooks maintains: (1) the district court failed to provide
reasonabl e notice of its upward departure grounds; (2) it erred by
departing upward, instead of applying the vulnerable victim
gui del i ne enhancenent; (3) it erred in denying his request to
review victins’ letters excerpted in the PSR, and (4) the
Gover nnment breached the plea agreenent. Because we are renmandi ng
for resentencing (first issue), we do not reach whether an upward
departure is proper (second issue). But, to franme the
resentencing, we do reach the third (victins’ letters) and fourth
(breach of plea agreenent) issues.

A



Concerning clained |ack of reasonable notice of the upward
departure grounds, and because Brooks so objected in district

court, we review de novo. United States v. Pankhurst, 118 F. 3d

345, 356-57 (5th CGr.), cert. denied, 522 U S 1030 (1997) (no
plain error review where sufficient |ack-of-notice objection).

A sentencing court nust provide the parties an opportunity to
coment on matters relating to the appropriate sentence. FED. R
CRM P. 32(c)(1). Burns v. United States, 501 U S 129, 138-39
(1991) (enphasis added), held:

[Bl]efore a district court can depart upward on
a ground not identified as a ground for upward
departure either in the presentence report or
in a prehearing subm ssion by the Governnent,
Rule 32 requires that the district court give
the parties reasonable notice that it is
contenpl ating such a ruling. This notice nust
specifically identify the ground on which the

district court is contenplating an upward
departure.

The notice should be sufficient to satisfy “Rule 32's purpose of
pronoting focused, adversarial resolution of the | egal and factual
i ssues relevant to fixing GQuidelines sentences”. United States v.
MIlton, 147 F.3d 414, 421 (5th Gr. 1998) (quoting Burns, 501 U S.
at 137).

The Governnent responds: citation to Nevels and 8 5K2.0 in the
first PSR addendumsufficiently apprised Brooks of the “conbination
of factors” basis for departure; he had adequate notice of the

facts on which the upward departure was based and di d not object to



them and, early in the sentencing hearing, the district court
further alerted Brooks to the factors it was consi dering.

Al t hough the facts on which the district court relied are
found in the original PSR and the “conbination of factors”
departure basis was stated in the first PSR addendum the addendum
did not describe the factors justifing 8 5K2.0 departure. Brooks
did not receive, until the day of sentencing, notice of the
conmbi nation of factors on which the district court relied in
upwardl y departing.

Upward departure notice nust be sufficient to avoid placing
def ense counsel in the position of “trying to anti ci pate and negate
every concei vabl e ground on which the district court m ght choose
to depart onits owmninitiative’. MIlton, 147 F.3d at 421 (quoti ng
Burns, 501 U. S. at 137). “Because the Quidelines place essentially
no limt on the nunber of potential factors that nmay warrant a
departure ... no one is in a position to guess when or on what
grounds a district court mght depart, nuch less to ‘comment’ on
such a possibility in a coherent way”. Burns, 501 U S. at 136-37.

By requiring Brooks to be “prepared to discuss any and al
aspects of the upward departure situation”, Brooks was in the
position of having to anticipate the grounds on which the court
m ght depart. Therefore, the notice was unreasonable. Cf. MIton,
147 F.3d at 419-21 (under plain error review, notice adequate

because, at hearing one nonth before sentencing, district court



advi sed defendant of intention to accept evidence on factor on
whi ch upward departure based); United States v. Clenents, 73 F. 3d
1330, 1341 (5th Cr. 1996) (notice reasonable because district
court faxed notice of intention to consider upward departure,
identified factual basis for departure at sentencing hearing the
next day, and reschedul ed sentencing for six days later); United
States v. Bachynsky, 949 F.2d 722, 733-34 (5th Cr. 1991), cert.
denied, 506 U S. 850 (1992) (notice adequate because defendant
appri sed by PSR addendum seven days prior to sentencing of specific
upward departure grounds relied on).

Because Brooks was not given an opportunity to coment
consistent with Rule 32, we VACATE the sentence and REMAND for
resent enci ng, including giving Brooks and t he Governnent notice and
an opportunity to respond to, and ot herwi se comment on, the noticed
possi bl e grounds for departure. See Pankhurst, 118 F.3d at 358.
(Brooks suggests that, if his case is so remanded, it be assigned
to a different judge. He falls far short of show ng reassi gnnent
is warranted. See United States v. Wnters, 174 F.3d 478, 487-88
(5th Gr.), cert. denied, 120 S. C. 409 (1999).)

B

Brooks clains the court violated Rule 32 and his due process
rights by denying his request for copies of the victins’ letters.
W review de novo. United States v. Myers, 150 F. 3d 459, 461 (5th

Gir. 1998).



Rule 32 protects the right to due process by requiring
di scl osure of nost information relied on at sentencing. See FED.
R CRM P. 32(c)(3)(A). If the district court receives information
that is excluded fromthe presentence report under Rule 32(b)(5),
it isrequired to sunmmarize the information in witing if it isto
be relied on at sentencing. FED. R CRM P. 32(c)(3)(A.

The court relied primarily on 18 U.S.C. 88 3663 and 3664 in
denyi ng Brooks’ request. These statutes pertain to restitutionto
victins of certain crimes and the procedure for the issuance and
enforcenent of such orders. |In particular, 8 3664(d)(4) provides:

After reviewwing the report of the
probation officer, the court may require
addi tional docunentation or hear testinony.
The privacy of any records filed, or testinony
heard, pursuant to this section shall be
mai ntained to the greatest extent possible
and such records may be filed or testinony
heard i n camera.

18 U.S.C. 8§ 3664(d)(4) (enphasis added).

Br ooks does not assert that 8 3664(d)(4) did not authorize his
bei ng deni ed access to the letters. |In fact, he does not address
the statute’'s applicability. Moreover, he has not shown why the
PSR sunmaries of the letters do not satisfy Rule 32(c)(3)(A).

| nst ead, Brooks maintains the court violated his due process
right to be sentenced on information that is neither false nor

materially incorrect. However, he has made no showing that the

information excerpted from the letters and relied on by the



district court is false or materially incorrect. See United States
v. Davis, 76 F.3d 82, 84 (5th Cr. 1996) (“The defendant bears the
burden of denonstrating that information the district court relied
on in sentencing is materially untrue.” (internal quotation and
citation omtted)).

The district court did not violate Rule 32 or Brooks’' due
process rights by denying his request for copies of the victins’
letters.

C.

Finally, Brooks contends that the Governnent breached t he pl ea
agreenent by failing to recomend his being sentenced within the
gui deline range stipulated by the parties. W review only for
pl ain error, because Brooks did not raise this issue at sentencing.
(On appeal, he requests specific performance of the agreenent; he
does not request withdrawal of his guilty plea. Cf. United States
v. Pal onpo, 998 F. 2d 253, 256 (5th Gr.), cert. denied, 510 U S. 937
(1993).)

The pl ea agreenent provided the parties would stipulate to a
calculation of the maxi num potential guidelines; although not

bi nding on the district court, the stipulated guidelines were the

sane as set forth in the PSR  The agreenent also stated: “The
sentence in this case will be inposed by the Court. There is no
agreenent as to what that sentence will be”. (Enphasi s added.)

The agreenent did not obligate the Governnent to take any action on
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Brooks’ behalf in the event of an upward departure. There is no
error, much less plain error.
L1l
For the foregoing reasons, we VACATE the sentence and REMAND
for re-sentencing.

VACATED AND REMANDED
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