IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-10120

Summary Cal endar

ARTHUR W LLI AVS,
Pl ai ntiff-Appellant,

ver sus

G T.E. COMMUNI CATI ONS SYSTEMS CORP.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:98-CV-2720)

July 10, 2000

Before H G3d NBOTHAM EMLIO M GARZA, and DeMOSS, Circuit Judges.
PER CURI AM *

Arthur WIlianms appeals the district court’s grant of summary
judgnment in favor of GIE Communi cations Systens with respect to
Wllians’s claimof retaliatory termnation. WIllians failed to
file a tinmely notice of appeal of the judgnment but did tinely
appeal the district court’s denial of WIIlianms’s post-judgnent
nmotions for reconsideration. Consequently, we |ack jurisdiction
over this appeal except for the limted purpose of determ ning

whet her the district court abused its discretion in denying those

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



nmoti ons. See Halicki v. Louisiana Casino Cruises, Inc., 151 F.3d

465, 470 (5th Gir. 1998), cert. denied, 526 U.S. 1005 (1999).

GTE Commruni cations Systens d/ b/a GIE Supply fired WIlians on
July 16, 1998, after WIllians allegedly destroyed an entire day’s
shi pping i nformati on which was used for the tracking of purchases
by GTE Supply’'s custonmers. WIllians clains that his term nation
was inretaliation for filing racial discrimnationclains with the
EECC.

The trial court found that WIlliams failed to establish a
prima facie case of retaliation because he offered no evidence
other than his subjective belief that the rel evant deci si onmakers
had know edge of the EEOC charges when he was term nated. Thus,
Wlliams failed to establish a causal connection between his

protected activity and the adverse enpl oynent action. See Chaney

v. New Ol eans Public Facility Managenent, Inc., 179 F.3d 164, 168

(5th Gr. 1999); Shackelford v. Deloitte & Touche, LLP, 190 F. 3d

398, 407-08 (5th Gr. 1999).

Alternatively, the trial court found that GIE Supply
termnated Wllians only after an investigation of conplaints by
ot her enpl oyees who reported that Wl lians had i ntentionally erased
the shipping information from a conputer disk. Because WIIlians
presented no evidence that GIE Supply’s reason for term nation was
pretextual, summary judgnent was proper on this basis as well. See

Shackel ford, 190 F.3d at 408; Walton v. Bisco Indus., Inc., 119

F.3d 368, 370 (5th Cr. 1997).



On appeal, WIllians presents no argunents related to the
merits of his case but argues only that the district court should
have asserted personal jurisdiction over the defendant. Personal
jurisdiction, however, was asserted over the defendant and in fact
has never been challenged by the defendant. Because WIIlians
failed to raise any substantive issue regarding the dism ssal of
his retaliation claim such issues may be deened waived. See

Huckabay v. Moore, 142 F.2d 233, 238 n.2 (5th Gr. 1998).

Even assum ng that WIllians preserved any error relating to
the nerits of his case, the district court did not abuse its
discretion in denying WIllians’s notions for reconsideration.
WIllians's basis for reconsideration was the claim that he had
“di scovered new evidence not available at summary judgnent.”
WIllians argued that the relevant decisionmkers knew WIIians
previously filed an EEOC claim at the tinme of his termnation
because a third party nentioned that fact in their presence.
Wllianms further argued that his termnation was a pretext for
di scrim nation because GIE Supply had a backup copy of the shi pping
i nformati on which he all egedly erased, i nplying there was no reason
tofire himfor destroying the other copy since the informati on was
not lost. The district court denied the notions for reconsideration
because WIllians failed to explain why this new evidence was
previously unavailable to him and because the new evidence was
insufficient to establish that GIE Supply’s explanation for the

termnation was a pretext for discrimnation or to establish a



causal connection between WIllians’s protected activity and the
adver se enpl oynent acti on.

Federal Rule of Procedure 60(b) allows a district court to
relieve a party froma final judgnent based on newly discovered
evidence which could not have been tinely discovered by due
di li gence. The district court did not abuse its discretion in
denying WIlians’s notions because WI | ians provi ded no expl anati on
for why this information was wunavailable to him previously.
Furthernore, the nere fact that an enpl oyer keeps a backup of vital
informati on does not suggest that termnating an enployee for
intentionally destroying the primary copy of that informationis a
pretext for retaliatory discrimnation.

AFF| RMED.



