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PER CURI AM *

Plaintiff-appellant, JoAnne Johnson Wol ridge, (“Wolridge”)
appeal s the district court’s grant of summary judgnent on her
enpl oynent discrimnation claim W agree with the district
court’s finding that during the operative tinme period the
def endant - appel | ee, Fi schbach & Mbore G oup, (“Fischbach”) was
not Woolridge’'s enployer. Therefore, we affirmthe district

court’s opinion.

Pursuant to 5" QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5" QR R
47.5. 4.



FACTUAL H STORY AND PROCEEDI NGS BELOW

Wol ridge is an African-Anerican femal e who was enpl oyed by
D.L. Electric as a master electrician and foreman. D.L. Electric
is a commercial electrical firmthat subcontracted with Fi schbach
to provide | abor for a Dallas Area Rapid Transit project. D. L.
Electric hired workers for this job fromLocal 59 of the
I nternational Brotherhood of Electrical Wrkers. Wolridge was a
menber of Local 59. The terns of Wolridge’ s enpl oynent were
governed by a contract called the “Inside Agreenent.”

On August 28, 1996, Wolridge left her work site w thout
inform ng the appropriate supervisor of the status of the
enpl oyees she supervised. This act violated the |Inside Agreenent
and subjected Wolridge to term nation. Fischbach notified D.L.
Electric of Wholridge’'s |leaving the work site wi thout notifying
t he proper supervisors, but D. L. Electric refused to discipline
her. Based on Wolridge's unauthorized departure fromthe work
site and D.L. Electric’s refusal to discipline her, Fischbach
refused to use Wholridge on the remai nder of the project. D.L.
El ectric subsequently term nated Wol ri dge.

Wool ri dge sued Fi schbach, alleging violations of title VII
of the Gvil R ghts Act and 42 U.S.C. 8§ 1981, seeking injunction,
rei nstatenent, back pay and rei nbursenent. The district court

granted Fi schbach’s notion for summary judgnent based on, inter

alia, the fact that Fischbach was not Wolridge s “enployer” for
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purposes of title VII. Because we find that the district was
correct in ruling that Fi schbach was not Wol ridge’ s enpl oyer for
purposes of title VII, we affirm
STANDARD CF REVI EW

We review a district court’s grant of summary judgnent de
novo, applying the sanme standard as the district courts. See
FED. R CQv. P. 56. The noving party is entitled to judgnent as a
matter of | aw when the record indicates no genuine issue as to
any material fact. See Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986); Byers v. The Dallas Mrning News, 209 F.3d 419, 424
(5th Gir. 2000).

W will consider the evidence in the light nost favorable to
t he non-novant, yet the non-novant nmay not rely on nere
all egations in the pleadings; rather, the non-novant nust respond
to the notion for sunmary judgnent by setting forth particul ar
facts indicating that there is a genuine issue for trial. See
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248-49 (1986).
Unsupported conclusory assertions presented in affidavits
opposing the notion for summary judgnent are insufficient to
defeat a proper notion for summary judgnent. See Lujan v.
National WIldlife Fed’'n, 497 U S. 871, 888 (1990). After the
non- novant has been given the opportunity to raise a genuine
factual issue, if no reasonable juror could find for the

non-novant, summary judgnent will be granted. See Cel otex Corp.
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477 U. S. at 322; see also FeED. R Cv. P. 56(c).
DI SCUSSI ON

“Enpl oyer” Liability Under title VII.

Title VII prohibits “enployers” fromadversely affecting a
person’s status as an enpl oyee based on race. See 42 U S.C. 8§
2000e-2(a) (1994). A threshold requirenent for liability to
attach to an entity under title VII is status as an enpl oyer.
The test used in the Fifth Grcuit to determ ne whether a party
is an “enployer” for purposes of title VII is a hybrid of
traditional tests! articulated in Mares v. Marsh, 777 F.2d 1066
(5th Gr. 1985). The hybrid test

considers the “economc realities” of the work relationship

as an inportant factor in the calculus, but . . . focuses

nmore on “the extent of the enployers right to control the

‘means and manner’ of the workers’ perfornmance.

Mares, 777 F.2d at 1067 (quoting Spirides v. Reinhardt, 613 F.2d
826, 831 (D.C. Cir. 1979)); accord Now in v. Resolution Trust
Corp., 33 F.3d 498, 505 (5th Gir. 1994).

The district court anal yzed Wholridge’s clains under the

framework of the hybrid test and found that no factual question

exi sts regardi ng Wolridge s enploynent status with respect to

! This test harnonizes the traditional comobn |aw test for
agency which turns on a question of control with the “economc
realities” test fromthe Fair Labor Standards Act under which a
person is an enployee if they, “as a matter of economc reality,
are dependent upon the business to which they render service.”

Hi ckey v. Arkla Indust., Inc., 699 F.2d 748, 751 (5th Cr. 1983),
cited with approval in Mares, 777 F.2d at 1067.
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Fi schbach, at the tinme in question. Wolridge offered
insufficient evidence to create a fact question that Fischbach is
her enployer. 1ndeed, given proper analysis under the hybrid
test, a trier of fact could not even infer fromthe evidence
brought forth by Woldridge, that Fischbach is her enployer. W
agree with the district court’s anal ysis.
CONCLUSI ON

Fi schbach was not an enpl oyer of Wolridge. Consequently,

any claimunder title VII brought by Wolridge agai nst Fi schbach

is not supported by the wording of the statute.

AFFI RVED



