IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10488
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARK JULI AN EDMONDS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:98-CR-370-1-T
 March 13, 2001

Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Mar k Jul i an Ednonds appeals his conviction for being a felon
i n possession of ammunition, in violation of 18 U S. C
8 922(g)(1). He argues that the district court erred in denying
his notion to suppress and in denying his notions to dismss the
superseding indictnment as the result of vindictive prosecution
and as nmultiplicitous, respectively.

The district court did not err in denying the notion to

suppress because the search of Ednonds’ bag was done incident to

his arrest and because the bag was in Ednonds’ immedi ate area of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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control at the tinme of the arrest. See New York v. Belton, 453

U S. 454, 460-62 (1981); United States v. Prudhone, 13 F.3d 147,

148-49 (5th Cir. 1994); see also United States v. Tellez, 11 F. 3d

530, 532 (5th Gr. 1993).

The district court likewse did not err in denying the
nmotion to dismss for vindictiveness because Ednonds has not
attenpted to denonstrate any vindictiveness on the federal
prosecutor’s part and has not challenged the district court’s
finding that any vindictiveness on the state prosecutor’s part

was irrelevant to the i nstant case. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Gr. 1993). Additionally, even if it is
assuned that counts one and two of the superseding indictnent
were multiplicitous, any error arising out of the district
court’s denial of Ednonds’ notion to dism ss was harnl ess because
he was acquitted of one of the allegedly nultiplicitous counts.

See United States v. Nguyen, 28 F.3d 477, 482 (5th Gr. 1994).

The district court’s judgnent is therefore AFFI RVED
Ednonds’ notion for leave to file a supplenental pro se brief is
DENIED. See 5th Gr. R 28.7.

AFFI RVED; MOTI ON DENI ED.



