IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10498
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN GURRUSQUI ETA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-993-P
(3:97-CR-158-19-P)
March 16, 2001
Before SM TH, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
This court granted a certificate of appealability on the
i ssue whether the district court erred by failing to consider the
reply filed by Juan Gurrusqui eta, federal inmate #30750-077, as a
liberally construed anendnent to his 28 U S.C. § 2255 notion. A
district court’s denial of a notion to amend is reviewed for an

abuse of discretion. Dussouy v. @ulf Coast lInv. Corp., 660 F.2d

594, 597 (5th CGr. 1981). Moreover, courts are required to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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construe liberally the filings of pro se litigants. See United

States v. Riascos, 76 F.3d 93, 94 (5th Gr. 1996).

Qurrusquieta’ s reply provided further details on his
i neffective-assi stance clai mconcerning the advice and
i nformati on counsel gave Qurrusquieta after sentencing. It is
uncl ear fromthe record whether the district court considered
GQurrusquieta’ s reply at all.

The Governnent requests a remand in order for the district
court to resolve factual issues that nay be dispositive of
Gurrusquieta’ s claimthat counsel rendered ineffective assistance
in his advice and information to GQurrusqui eta concerning his
right to appellate counsel for the direct appeal. Qur review of
the record, including the court’s adnoni shnment to Qurrusqui eta at
sentencing, fails to reveal whether Gurrusqui eta was inforned of
his right to seek appoi nted counsel for appeal if he could not
afford to retain counsel. Wether counsel’s assistance anounted
to deficient performance depends on the information Belt gave
Gurrusqui eta after sentencing about acquiring retained appellate
counsel or about seeking appoi nted counsel if Gurrusquieta could

not afford retai ned counsel. See Roe v. Flores-Otega, 120 S

Ct. 1029, 1036-37 (2000). Presently, the record fails to provide
findings of fact concerning what counsel told Gurrusquieta, and
GQurrusquieta’ s constitutional right to appellate counsel is
arguably i nplicated.

For the district court to deny 28 U S.C. 8§ 2255 relief
w t hout hol ding an evidentiary hearing, the record nust

conclusively denonstrate that Gurrusquieta is not entitled to
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relief. United States v. Bartholonew, 974 F.2d 39, 41 (5th Cr

1992). In light of the absence of factual findings on what
counsel advised GQurrusquieta and in light of the Governnent’s
request for a remand, we VACATE the district court’s denial of 28
US C 8 2255 relief and REMAND for further proceedings,

i ncludi ng an evidentiary hearing.

VACATED and REMANDED.



