IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10905
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

FERNANDO ESPI NOZA AGUI RRE
al so known as Gal | i na,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CR-429-1-H
 June 14, 2001
Bef ore WENER, DeMOSS, and DENNIS, G rcuit Judges.
PER CURI AM *

Fernando Espi noza Aguirre appeals his guilty-plea conviction
and sentence for conspiracy to distribute an unspecified quantity
of anmphetam ne, in violation of 21 U S.C. 88 841(a)(1) and 846.
He argues, for the first tine on appeal, that follow ng Apprendi

v. New Jersey, 530 U. S. 466 (2000), the sentencing schene in 21

U S.C. 88§ 841 and 846 is unconstitutional on its face and that,
because the statutes are unconstitutional, the district court

| acked jurisdiction. He contends that the statutes should be

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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stricken, his conviction should be reversed, and the indictnent
shoul d be dism ssed. This argunent is reviewed for plain error.

See United States v. Slaughter, 238 F.3d 580, 583 (5th Cr

2000) .

As Aguirre concedes, this court has specifically rejected
his argunment. See id. at 582 (“W see nothing in the Suprene
Court decision in Apprendi which would permt us to conclude that
21 U S. C 88 841(a) and (b), 846, and 860(a) are unconstitutional
on their face”). Because Aguirre has failed to show any error,
plain or otherwise, in the district court’s judgnent, the

j udgnent i s AFFI RVED



