IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 00-10909, 01-10006
Summary Cal endar

DONALD L. NELSON,
Pl ai ntiff-Appellant,

ver sus

Cl TY OF BURLESON;, CHARLES THORN; PAUL PREVI ATE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-2873-R

© July 6, 2001
Before DAVIS, JONES and DeMOSS, Circuit Judges.
PER CURI AM *
Donal d L. Nel son, proceeding pro se, appeals the district
court’s dismssal of his 42 U S.C. 8§ 1983 action and its award of
attorney’s fees to the defendants pursuant to 42 U S.C. § 1988.

Nel son argues that he did state a claimunder the Fourth and

Fifth Amendnents and that Heck v. Hunphrey, 512 U. S. 477 (1994)

did not apply because the defendants were not state actors and
because the presiding judge acted without jurisdiction. Neither

argunent denonstrates any error in the conclusion of the district

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court that Nelson was attenpting to challenge his traffic
convictions by way of this § 1983 action for danmages w t hout
having first had his convictions set aside by the Texas courts,
which is prohibited by Heck. The district court correctly held
that Nelson’s allegations of due process or other constitutional
violations in his prosecutions for traffic offenses called his
convictions into question and were barred by Heck.

In opposition to the district court’s award of attorney’s
fees, Nel son argues again that Heck does not apply and that his
conplaint was not frivolous. The district court correctly
appl i ed Heck and correctly determ ned that Nelson’s circular,
nonsensi cal argunents at the hearing as to why Heck did not apply
were frivolous. Nelson argues that there were errors in the
billing statenent, but he does not give any specifics. He argues
that the law firmof Tooley & Voss did not have the authority to
represent the defendants in this cause of action according to the
| anguage of the City of Burleson’s Hone Rule Charter. Nelson
concedes that the magi strate judge was correct in her
determnation that the City was entitled to retain any attorney
it desired to defend this suit. He argues that the law firm
acted without authority because they did not conply with the
requirenent to file an Cath of Ofice with the Secretary of
State. Nelson’s argunent is not directed to any of the factors
required to be considered in awarding attorney’s fees under
8§ 1988. The district court did not abuse its discretion in
awar di ng the defendants attorney’s fees under § 1988. United

States v. Mssissippi, 921 F.2d 604, 609 (5th Cr. 1991).
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Nel son’ s appeal s have no arguable nerit, are frivol ous and
are DOSM SSED. 5th CGr. R 42.2. Nelson was placed on notice of
the frivolity of his clains in the nmagistrate judge s report and
again by the magistrate judge at the hearing on the defendants’
nmotion for attorney’s fees. He presents no good faith argunents
for reversal of either judgnment on appeal. Appellees’ notions
for sanctions per Fed. R App. P. 38 are GRANTED in the anount of
doubl e costs plus $2,000 in attorney’s fees.

APPEALS DI SM SSED; MOTI ONS FOR SANCTI ONS GRANTED



