IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11120
Summary Cal endar

JACK AMON,
Pl ai ntiff-Appellant,
vVer sus
CADEC DESI GN SYSTEMS, | NC.
and CUMWM NS ENG NE CO.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 99- CV- 245-Y)
 April 13, 2001
Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.
PER CURI AM *

Jack Anon appeals the district court’s grant of sunmary
judgnent in favor of the defendants (“Cadec”). At issue in this
diversity case is whether the district court inproperly exercised
jurisdiction given that the actual danmages sought were $50, 000,
and Anon brought only state law clainms. Notw thstandi ng, Anon
al so appeals the nerits of his age discrimnation claimbrought

under the Texas Comm ssion on Human Ri ghts Act, Tex. LaB. Cope

8§21.01 et. seq., seeking reversal of the grant summary judgnent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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in favor of Cadec. W AFFI RM

Amon was a Cadec sal esperson for approximately ten years and
wor ked there until 1997 when he was term nated at the age of 56.
I n February 1995, Anon conpl ained to Cadec that his supervisor,
Tom Lenke, referred to himas “old,” “old fart,” and “too old to
cut the nustard.” Cadec’s human resources nanager reviewed the
cl ai m but found no evidence that such remarks were made;
nonet hel ess, she counsel ed Lenke regardi ng these all eged renarks.
Thereafter, Anon was assigned to a different supervisor. No
ot her age-based remarks have been conpl ai ned of since that tine.

In July 1997 Cadec conducted a reorgani zation and a
reduction in workforce. Thereafter, Lenke again becanme Anon’s
supervisor. At the tinme of this restructuring, new corporate
policies were devel oped that included the need for weekly sales
reports. After five nonths and repeated requests and reprinmands,
Amon had not conpleted any of these reports. All other
sal espersons conplied with these reporting requirenents. In the
final warning neno to Anon, Cadec explained that failure to send
reports would result in his termnation. Thereafter, Anon was
termnated by Les Dol e, Lenke’s superior, on Decenber 1997 when
Amon was 56 years old. Anon was replaced by a 30 year ol d.

Anmon then brought this lawsuit in Texas state court and
Cadec sought renoval. Upon renoval, the district court granted
summary judgnent in favor of Cadec. Anbn now appeal s.

Amount in Controversy
Anmon argues that the district court |acked jurisdiction

because the amobunt in controversy does not exceed $75,000. 28
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US C 8 1332(a)(1). In the conplaint, Anmon sought inter alia
$50, 000 in danages, attorney’s fees and reinstatenent to his job
t hat pays $100, 000 annually. The anount plead in the conpl aint
“remai ns presunptively correct unless the defendant can show by a
preponderance of the evidence that the anobunt in controversy is
greater than the jurisdictional anmount.” De Aguilar v. Boeing
Co., 47 F.3d 1404, 1412 (5th Gr. 1995). |If the defendant shows
as nmuch, renoval is proper unless the plaintiff can show “that it
is legally certain that his recovery will not exceed the anobunt
stated in the conplaint.” 1d.

The Suprenme Court has held that “in actions seeking
declaratory or injunctive relief, it is well established that the
anpunt in controversy is neasured by the value of the object of
the litigation.” Hunt v. Washington State Apple Advertising
Com, 432 U S. 333, 347 (1977). This Court held that the anount
in controversy previously required under 28 U S.C. § 1331(a)
(which at the tinme was $10,000) was satisfied when the plaintiff
sought reinstatenent to his position paying nore than $10, 000 per
year. (Goss v. San Jacinto Junior College, 588 F.2d 96, 97-98
(1979) (“Since Ms. Goss sought reinstatenent to a position with
an annual salary in excess of $ 10,000, it was far froma ‘I egal
certainty’ at the tine the conplaint was filed that Ms. Coss
coul d not have been entitled to nore than $ 10, 000.").

In the instant case, damages sought are $50, 000, attorneys
fees and reinstatement to a job paying $100, 000 per year. Though
Cadec is presunably getting $100,000 worth of services from

Amon’ s enpl oynent, this does not, however, establish that the
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value of the litigation is not in fact greater than $75, 000.
Though the enpl oynent situation is at-will, Anmon has not shown
that it is “legally certain that his recovery wll not exceed the
amount stated in his claim”
Age Di scrimnation

Anmon brought his age discrimnation claimpursuant to Tex.
Lab. Code 8§ 21.01 et seq. Cains brought pursuant to 8§ 21.102
are interpreted in the sane manner as those brought under federal
discrimnation statutes. See NME Hospitals, Inc. v. Rennels, 994
S.W2d 142, 144 (Tex. 1999). This Court determned that to
establish a prima facie case for an age discrimnation under the
Age Discrimnation in Enploynment Act Amon nust show 1) he was in
a protected class; 2) he suffered an adverse enpl oynent acti on;
and 3) sone evidence that the adverse decision was notivated by
unl awful age discrimnation. Ross v. University of Texas at San
Ant oni o, 139 F3d 521,525 (5th Cr. 1998). After establishing a
prima facie case, the burden shifts to Cadec to articulate a
| egitimate, nondi scrimnatory reason for the adverse action.
McDonnel | - Dougl as v. Green, 411 U. S. 792, 802-04 (1973). Cadec’s
burden in this regard “is one of production, not persuasion
[and] can involve no credibility assessnent.” Reeves V.
Sander son Pl unbi ng Products, Inc., 120 S. . 2097, 2106 (2000).
| f Cadec satisfies this burden, the burden shifts back to Anon
who nust prove that “the legiti mte reasons offered by the
def endant were not its true reasons, but were a pretext for
discrimnation.” Reeves, 120 S. C. at 2104-05.

Dol e fired Anon because after repeated warnings, Anron
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refused to conply with conpany reporting policies. |In fact, Anon
concedes that he never filed any weekly reports during the sumer
and fall of 1997. Mreover, the record reflects that al

enpl oyees were required to and did follow these reporting
pol i ci es.

To show that this reason is nerely pretext, Anmon relies on
age- based comments nade by Lenke two and one-half years prior to
the termnation. Assum ng arguendo that Lenke was a
deci sionmaker in Anon’s termnation, his stray remarks are
insufficient to create a fact question with regard to the
legitimate reason offered by the defendant. “[ Age-based]
[r]emarks may serve as sufficient evidence of age discrimnation
if they are: 1) age related, 2) proximate in tinme to the
enpl oynent decision, 3) made by an individual with authority over
t he enpl oynent decision at issue, and 4) related to the
enpl oynent decision at issue.” Medina v. Ransey Steel Co., 238
F.3d 674 (5th Gr. 2001). |In the instant case, the age-based
coments were nmade three years prior to Anon’s termnation. There
is no evidence that this enploynent decision was based on Anon’s
age. Moreover, Anon was warned of his pending term nation and
coul d have prevented it by conplying with conpany policy.

Anmon al so argues that once Lenke becane his supervisor,
Lenke arbitrarily started to enforce the reporting requirenents
and refused to accept that Anon was having problens with the
conputer system Anon was told, however that he should submt
the reports in any form Morever, all sal espersons were required

to conplete themand all of themdid so.
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Anmon al so relies on the fact that upon term nati on Anmbn was
of fered a severance package in exchange for signing a rel ease of
all discrimnation clains. He notes that he was the only
enpl oyee term nated for a reason other than reduction in
wor kforce to be offered such a severance and requested to sign a
rel ease. Inportantly, however, Anon has not “shown any connection
between the release and [ Cadec’s] alleged discrimnatory intent.”
Sherrod v. Sears, Roebuck & Co., 785 F.2d 1312, 1315 (5th Cr.
1986) .

Though Anon appeals his retaliation claim this issue is not
properly before the court. As the district court found, Anon did
not initially bring this issue in front of the Texas Conm ssion
on Human Rights as is required by statute. Tex. LAB. CooeE §
21.201(a).

We therefore AFFIRMthe district court’s grant of summary

judgnent in favor of Cadec.



