UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-11225
Summary Cal endar

BLANDI NA A M FRI TZ,
Pl ai ntiff-Appellant,
VERSUS

M NERAL VEELLS | NDEPENDENT SCHOOL DI STRI CT; RAY M CRASS,
Superi nt endant

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(99- Cv- 888)

Cct ober 5, 2001
Before JOLLY, DeMOSS, and PARKER, Circuit Judges.

PER CURI AM *
| . PROCEEDI NGS BELOW
Pursuant to a conplaint filed with the Equal Enploynent
Qpportunity Conmm ssion ("EEOC'), Blandina Fritz, acting pro se,
filed a conpl aint against her forner enployer, the Mneral Wlls,

Texas, | ndependent School District ("MN SD") and its

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Superintendent. The trial court found it inpossible to determ ne
the nature of the conplaint fromits face, but presunmed fromthe
vol unme of papers submtted with the conplaint that it probably
asserted an enploynent discrimnation claimunder Title VII, 42
US C 8§ 2000e, et. seq., on the basis of sex and national origin
and under the Age Discrimnation in Enploynent Act, 29 US C 8§
631, et. seq. ("ADEA"). The court granted Ms. Fritz tinme to anend
her conpl ai nt, which she did. The anended conplaint still did not
specify the nature of her claim The district judge proceeded on
the basis that the clainms were those stated in Ms. Fritz' EECC
conplaint, nanely, for violations of Title VII| and the ADEA. The
trial court granted Ms. Fritz' notion to proceed in forma pauperis
and denied her notion for assigned counsel. On August 31, 2000,
MAN SD noved for summary judgnent. Ms. Fritz did not file a
response to MAWFSD s notion, which was granted on Cctober 10, 2000.

Ms. Fritz now appeals on the issues of whether the district
court erred (1) in not finding discrimnation and retaliation by
the defendant; (2) in granting sunmary judgnent; and (3) "by
di sregardi ng Appellant's shock and physical deterioration as an
i ncontrovertible proof of innocence.” The broadest possible
reading of Ms. Fritz' conplaint and argunents does not reveal any
issue of retaliation in the Title VII| and ADEA context before the
trial court and we will not consider it here. Further, Ms. Fritz'

third issue is inconprehensible and will not be considered. Qur



review wll focus on whether summary judgnent for MAN SD on M.
Fritz' clainms of discrimnation under Title VII| and the ADEA is
appropriate. Because our analysis |leads us to the sane concl usion
as the trial court, we AFFIRM

1. BACKGROUND

Ms. Fritz, a native of Mexico, was hired as a teacher's aide
by the Mneral Wlls I|Independent School D strict on August 11,
1995, as an at-will enployee. She worked at the Travis El enentary
School wuntil January 20, 1998, when she transferred to the Life
Skills Class at Mneral Wlls H gh School. Al t hough the record
reflects that MW SD was concerned with Ms. Fritz' ability to foll ow
directions while enployed at Travis Elenentary, the thrust of this
case centers on her enploynent at Mneral Wells H gh School.

The Life Skills Cass teaches special education students
certain skills for coping with day to day life and includes
students with both | earning and physical disabilities. M. Fritz
wor ked subject to Ms. Barbara Cranfill's direction.

Ms. Cranfill found that Ms. Fritz frequently disobeyed her
direct instructions. These included to refrain fromcontradicting
Ms. Cranfill to the students, how and when to talk to various
students, whether to assist themin cleaning their stations, and
how to assist them physically. M. Cranfill provided in-service
training to Ms. Fritz on the use of hydraulic lift equipnent
requi red by sonme students, to find her instructions ignored at the
peril of a student. M. Cranfill attenpted to correct Ms. Fritz
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verbally and in witing, and kept a detailed witten notebook of
events. MANSDterm nated Ms. Fritz on OQctober 5, 1998, for failing
to follow instructions and for putting students' safety at risk.
She was replaced by Ms. Deloris Suffka.

Ms. Fritz originally brought her conplaint against MANSD and
its Superintendent, Ray Crass. Her anended conpl aint did not nane
M. Crass as a defendant.

[11. ANALYSI S

This court conducts a de novo review of a grant of sunmary
judgnent, ensuring that no genuine issue of material fact exists
and that judgnent in favor of the appellee was warranted as a
matter of |aw. See Haynes v. Pennzoil Co., 207 F.3d 296, 299 (5th
Cr. 2000). Under FeD. R QGv. P. 56(c), summary judgnent is
appropriate when the evidence, viewed in the light nost favorable
to the non-novant, reflects no genuine issues of material fact.
See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C
2548, 2552-53, 91 L. Ed. 2d 265 (1986); Hall v. GlIlmn, Inc., 81
F.3d 35, 36-37 (5th Cr. 1996).

A plaintiff's failure to respond to a notion for sunmary
j udgnent does not, by itself, support granting summary judgnment.
The novi ng def endant nust establish the absence of a genuine issue
of material fact. See John v. Louisiana, 757 F.2d 698, 709 (5th
Cir. 1985); Ceasar v. Lamar Univ., 147 F. Supp. 2d 547, 550 (E. D

Tex. 2001). However, the court will assune that the novant's facts



as clainmed and supported by adm ssible evidence are admtted to
exi st w thout controversy, unless controverted in an opposing
statenent of genuine issues which is supported by proper sunmmary
j udgnent evidence. Ceasar, 147 F. Supp. 2d at 550.

A. TITLE VI1 CLAI M5

Under Title VII analysis, (1) a plaintiff nust establish a
prima facie case of discrimnation; (2) the defendant nay then
offer a wvalid, non-discrimnatory reason for the alleged
discrimnatory action; and, (3) the plaintiff then nust show that
the defendant’s offered reason is nerely pretext. See MDonnel
Dougl as v. Geen, 411 U.S. 792, 802-03, 93 S. Ct. 1817, 1824, 36 L.
Ed. 2d 668 (1973). The Title VII plaintiff bears at all tines the
“ultimte burden of persuasion.” See St. Mary's Honor Center v.
H cks, 509 U S. 502, 511, 113 S. . 2742, 2749, 125 L. Ed. 2d 407
(1993).

Aprima facie claimis established when a plaintiff shows that
she is a nmenber of a protected class under Title VII; that she was
qualified for the position; that she suffered an adverse enpl oynent
deci si on; and that the adverse enploynent deci sion was
differentially applied to her. See McDonnell Douglas, 411 U S. at
802; Rubenstein v. Admrs of the Tul ane Educ. Fund, 218 F.3d 392,
399 (5th Gir. 2000).

Ms. Fritz neets the first three elenents of the prinma facie

cases. She is both fenmale and of Mexican origin and appears to



have asserted that she was fired because of one or both of those
reasons. She was enployed by MANSD for over three years as a
qualified aide. Her term nation was an adverse enpl oynent acti on.
However, she has not adduced a single piece of conpetent evidence
of any type to show that her treatnent was different in any way
because of either her gender or her national origin. Her
vol um nous filings at the district court |evel and on appeal are
replete with her perspective that she was hum | i ated and sorely put
upon by MNSD and its enpl oyees, nost notably Ms. Cranfill. She
does not show how her perceived mstreatnent relates to either sex
or nationality. None of her opinions and personal observations
regarding her general di ssatisfaction constitute evidence.
Therefore, she has failed to establish a prima facie case under
Title VII.

Furt her nor e, MNSD has offered tw legitinmate, non-
discrimnatory reasons for Ms. Fritz's termnation. Those reasons
were her inability and failure to follow verbal and witten
instructions, and her endangernent of students by using inproper
safety techniques. MAN SD has supported its reasons with conpetent
summary judgnent evidence, including detailed notes taken by M.
Cranfill in the course of Ms. Fritz' enploynent and Ms. Fritz' own
deposition testinmony. M. Fritz submtted nothing in oppositionin
the district court and none of the material she has submtted on

appeal creates a genuine issue of material fact.



Because Ms. Fritz failed to establish a prim facie case and
because MW SD has denonstrated that there is no genuine issue of
material fact while Ms. Fritz has offered nothing in opposition,
her Title VII claimfails.

B. ADEA CLAI M

ADEA analysis is simlar to that of Title VII. The protected
cl ass under the ADEA includes all those who "are at |east 40 years
of age." 29 U S.C 8 631(a). The fourth elenent the plaintiff
must show in making her prima facie case is different from that
under Title VII. In the ADEA context, the fourth el enent requires
the plaintiff to prove that she was (1) repl aced by soneone out si de
the class, (2) replaced by soneone younger, or (3) sinply
di scharged because of age. See Bauer v. Al bemarle Corp., 169 F.3d
962, 966 (5th Cir. 1999).

Here, Ms. Fritz was replaced by Ms. Del oris Suffka which makes
the third alternative immaterial . At the time she was term nated
and replaced, Ms. Fritz was fifty-nine years old, well wthin the
class protected by the ADEA. M. Suffka was also fifty-nine years
old. Therefore, M. Suffka was not "outside the class" and the
first alternative is elimnated. Ms. Suffka was three nonths
younger than Ms. Fritz. Such a mnor difference is insignificant.
See O Connor v. Consolidated Coin Caterers Corp., 517 U S. 308,
312-13, 116 S. C. 1307, 1310, 134 L. Ed. 2d 433 (1996); Ross V.

Univ. of Texas at San Antonio, 139 F.3d 521, 525 (5th Cr. 1998).



Therefore, the second alternative is elimnated.

Because Ms. Fritz cannot establish a prima facie case, her
ADEA claim fails. Even had she established a prima facie case,
MNSD s |egitinmate, non-di scrimnatory reasons for havi ng
term nated her remain well supported with sunmary j udgnent evi dence
and uncontroverted by Ms. Fritz.

| V. CONCLUSI ON

For all the reasons stated herein, IT IS ORDERED that the
judgnent of the trial court is AFFI RVED

T IS FURTHER ORDERED that Appellant’s notion attenpting a
nmodi fication of the discovery control plan is DEN ED

| T IS FURTHER ORDERED t hat Appellant’s notion to recover the
cost of the transcript of deposition fromthe Appellee is DEN ED

IT IS FURTHER ORDERED that Appellee’s notion for partial
di sm ssal of appeal as to Ray M Crass only is GRANTED

| T I'S FURTHER ORDERED that Appellant’s notion to anend her
brief of June 6, 2001 adding two mssing brochures treated as
nmotion to allow attachnent to brief as a supplenent is DEN ED

| T IS FURTHER ORDERED t hat Appellee’s notion to file out of
time its reply to Appellant’s response to the Appellee’s notion to

dismss Ray M Crass is DEN ED as MOOT.



