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PER CURI AM *

Carl G Il appeals the sentence follow ng revocation of his
probation. W affirmin part, vacate in part and renand.

FACTS AND PROCEDURAL HI STORY

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Carl GlIl pleaded guilty to two counts of interstate
transportation of child pornography and was pl aced on probation for
five years. G1I1’s probation was subject to standard and speci al
conditions, including the condition that he participate in nental
health treatnent services, as directed by the probation officer,
and that he contribute to the cost of treatnent as determ ned by
the probation officer. In Septenber 2000, the Governnment noved to
revoke Gll’s probation, contending that he had violated the
conditions of probation by commtting theft, by lying to his
probation officer and by failing to report to his probation officer
that he had been term nated fromhis job and had secured a new j ob.
The district court revoked GIl1’'s probation and sentenced himto
18-nonth concurrent prison terns and three years’ supervised
rel ease, stating orally in court the term of supervised rel ease
woul d i ncl ude standard and special conditions, but did not specify
any special conditions to be inposed.

ANALYSI S
a. Length of Inprisonnent

G Il contends that the district court reversibly erred by
i nposi ng concurrent 18-nonth sentences of incarceration, which is
tw ce as long as the sentence recommended by U S.S.G § 7B1.4. W
w Il uphold a sentence follow ng a probation revocation unless it
isin violation of law or is plainly unreasonable. United States

v. Teran, 98 F.3d 831, 836 (5th Cr. 1996). The trial court’s



conpliance with sentencing statutes is reviewed de novo. |d.
There are no applicable guidelines for sentencing after
revocation of probation. See US.SG Ch 7, Pt.A1l (“At this
time, the Conmm ssion has chosen to pronulgate policy statenents
only.”). Though the district court need not follow the policy
statenments in US S G § 7Bl1.4, it nust at least inplicitly
consider them and the sentencing factors set forth at 18 U S.C. 8§
3553(a). Teran, 98 F.3d at 836. Based on our review of the
record, we conclude that the district court inplicitly considered
the factors set forth in 8§ 3553(a) in inposing GIll's probation-

revocati on sentences. G ven that the sentences were within the

statutory maximum of the original offense to which GII pleaded
guilty and there are no applicable GQuidelines, GIl’s sentences
were not plainly unreasonabl e. ld. We find no nerit in GllI’s

challenge to the length of his sentences of incarceration.
b. Conditions of Supervised Rel ease

G |1l argues on appeal that the special conditions inposed by
the district court violated his due process rights because he was
not gi ven notice and opportunity to chal | enge their
appropri at eness.

The district court’s witten judgnent, entered three days
after its oral pronouncenent, included several special conditions,
none of which were set out during the oral sentencing. The first

special condition requires GIlI to participate in nental health



treatnment services and to contribute to the cost of such services
in an amount to be determned by the probation officer; this
condition is substantially the sane as the one inposed on GIll’s
probation. The second special conditionsimlarly requires GII to
participate in sex-offender treatnent and to contri bute to the cost
of such treatnent. The third special condition prohibits GII from
possessing a conputer nodem or seeking enploynent which requires
the use of a conputer without prior perm ssion of the probation
officer. The fourth condition prohibits GII from frequenting a
| ocation or activity where persons under the age of 18 congregate,

or from having unsupervi sed contact with persons under the of 18,

W t hout the perm ssion of the probation officer. The fifth special

condition prohibits G Il from having “any pornographic matter, or
any matter that sexually depicts persons under the age of 18,”
including matter obtained from a conputer. The sixth specia

condition prohibits G Il fromworking or vol unt eeri ng where persons
under the age of 18 congregate, w thout perm ssion of the probation
of ficer.

A defendant has a constitutional right to be present at
sentencing. United States v. Martinez, 250 F. 3d 941, 942 (5th Cr
2001); see also FED. R G RM P. 43(a) (“The defendant shall be present

at the inposition of sentence . . . .”7). Therefore, when
there is a variation between the witten sentence and an ora

pronouncenent, the oral pronouncenent controls. Martinez, 250 F. 3d



at 942.

If there is nerely an anbiguity between the two sentences, the
entire record nmust be examned to determine the district court’s
true intent. ld. The district court’s general reference to

“standard condi tions,” while arguably anbi guous, was sufficient to
i npose all standard conditions required by statute. 1d. Further,
the reference to unspecified “special conditions” could reasonably
have been interpreted as an anbiguous reference to the special
conditions originally appended to Gll’'s terns of probation. Wth
that in m nd, we have exam ned the record and determ ned that the
court intended to require GII to participate in nental health
treatment and to contribute to the cost of that service in an
anount to be determ ned by his probation officer, as set out in the
first special condition. However, the silence of the district
court as to any additional special condition amounts to a conflict
bet ween the oral sentence and the witten sentence, rather than an

anbiguity. W nust therefore vacate those conditions and renmand

the case with instructions to the district court to amend its

witten judgnent to delete the additional special conditions. |Id.
CONCLUSI ON
For the foregoing reasons, we affirm Gll’s term of

i nprisonnent, and the standard conditions and first specia
condi tion of supervised release. W vacate the remaining speci al

conditions and remand for correction of the witten judgnent.



AFFI RVED | N PART, VACATE | N PART, AND REMAND.



