IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11318
Summary Cal endar

CHARLES LI ONELL PENNESTON,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CVv-831-P

© July 6, 2001
Before JOLLY, DAVIS, and STEWART, Crcuit Judges.
PER CURI AM *

Charl es Lionell Penneston, Texas prisoner # 801608, was
granted a notion for a certificate of appealability (COA) on the
i ssue whet her there was inproper comrunication with certain
female jurors during his trial that denied himdue process.
Penneston argues that he is entitled to habeas relief because
there was i nproper contact between the victinm s nother and

several female jurors. Penneston attached an affidavit of Bea

Canpbel | stating that she observed the victims nother, who was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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carrying a photograph of the victim comng down a stairway with
several female jurors during a recess in the jury’s

del i berati ons. Because Penneston did not present any evidence to
establish that the jurors were exposed to specific prejudicial

evi dence, w tnesses, or other prejudicial facts which were not

i ntroduced as evidence at trial, he has not established that he
was deprived of a fair trial or prejudiced by the alleged

i nproper contact between the victinm s nother and several female

jurors. See Smth v. Phillips, 455 U. S. 209, 217-18 (1982).
Pennest on has not shown that the state court’s decision denying
this claimwas “contrary to, or an unreasonabl e application of
clearly established Federal |aw as determ ned by the Suprene
Court of the United States.” See 28 U S.C. 8§ 2254(d)(1).
Penneston’s notion for an evidentiary hearing is denied.

AFFI RVED; MOTI ON FOR EVI DENTI ARY HEARI NG DENI ED



