IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11334
Summary Cal endar

DONALD TQDD,

Pl ai ntiff-Appellant,
vVer sus
KATHLEEN HAWK, Etc; ET AL.,

Def endant s,

CGEORGE E KI LLI NGER, VWarden Federal Correctional Institution
Fort Worth; HECTOR SCLIS, Unite Manager of Fort Worth Unit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CV-556-Y

June 12, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Donal d Todd, federal prisoner # 90940-012, filed a pro se

civil rights conplaint pursuant to Bivens v. Six Unknown Naned

Agents of Federal Bureau of Narcotics, 403 U S. 388 (1971),

al | egi ng exposure to environnental tobacco snoke (“ETS’) and
asbestos at Federal Medical Center-Fort Wrth. Todd s clains

agai nst Hawk and the ot her defendants were di sm ssed pursuant to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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28 U.S. C. 88 1915(e)(2)(B) and 1915A(b)(1), leaving only his
clains against Killinger and Solis (“appellees”). Appellees
filed a notion to dismss, or in the alternative for summary
judgnent; the district court dism ssed any cl ai ns agai nst
appellees in their official capacities and granted sunmary

j udgnent on cl ai ns nmade against themin their individual
capacities.

Appel l ees first argue that Todd s appeal should be di sm ssed
because his brief was untinely. The court wll allow Todd’ s
brief and consider the nerits of his appeal. See Fed. R App. P
26(b).

Todd argues that the district court erred by not allow ng
di scovery before granting sunmary judgnent. This court reviews
“a district court’s discovery decisions for abuse of discretion
and wi Il affirmsuch decisions unless they are arbitrary or

clearly unreasonable.” More v. WIIlis Indep. Sch. Dist., 233

F.3d 871, 876 (5th Gr. 2000). Because Todd never requested
di scovery or a continuance pursuant to Fed. R CGv. P. 56(f) to
seek additional discovery, the district court did not abuse its
di scretion by ruling on the summary judgnent noti on.

Todd al so argues that the district court should have
construed his response to the summary judgnent notion as a notion
to anmend his conplaint. This court reviews the denial of |eave

to anend a conplaint for abuse of discretion. See Halbert v.

Gty of Sherman, Texas, 33 F.3d 526, 529 (5th Cr. 1994).

Al t hough Todd requested | eave to anend if the district court

found his conplaint or service inproper, he did not indicate that
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it should be construed as an actual anendnent, and the response
did not nanme additional defendants, raise new clains, or

ot herwi se specify the substance of any proposed anendnent.
Therefore, the district court did not abuse its discretion.

Todd al so argues that the district court should have
provided at “leas[t] 10 days notice before granting Summary
Judgnent sua sponte.” However, the district court did not grant
summary judgnent sua sponte; appellees had clearly noved for
summary judgnent under Fed. R Cv. P. 56. [In addition,
“particul ari zed additional notice of the potential consequences
of a sunmmary judgnent notion and the right to submt opposing
affidavits need not be afforded a pro se litigant. The notice
afforded by the Rules of Cvil Procedure and the local rules [is]

sufficient.” Martin v. Harrison County Jail, 975 F.2d 192,

193 (5th Cr. 1992). Appellees served their notion by mai

Cctober 4, 1999, and Todd filed a response Cctober 29, 1999. The
district court issued granted summary judgnent Septenber 20,

2000, nore than 20 days later. Therefore, Todd s assertion that
the district court should have provided him 10 days notice before
ruling on the notion is frivol ous.

Todd al so argues that the district court should have
notified himwhich of appellees’ alternative notions (to dismss
or for summary judgnent) it would consider so he could reply
properly and submt additional evidence. Todd s assertion is
factually frivolous. Appellees’ notion was specifically |abel ed
inthe alternative as a notion for sunmary judgnent, it suggested

t hat because matters outside the pleadings were to be consi dered
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it should be construed as a notion for summary judgnent, and Todd
responded by arguing genuine i ssues of material fact existed.
Thus, Todd was provi ded adequate notice regarding the alternative
noti ons.

Li berally construed, see Haines v. Kerner, 404 U S. 519, 520

(1972), Todd's brief argues that his own allegations and the
various decl arations he submtted presented genuine issues of
material fact: whether he was exposed to | evels of asbestos and
ETS posing an unreasonable risk of serious harm and whether the
ri sk of harmviol ates standards of decency. “This court reviews
the grant of a sunmary judgnment notion de novo, using the sane

criteria used by the district court.” Fraire v. Cty of

Arlington, 957 F.2d 1268, 1273 (5th Cr. 1992). Sunmary j udgnment
is proper if the pleadings, discovery, and any affidavits filed

i n support of the notion, show that there is no genuine issue as
to any material fact and that the noving party is entitled to
judgnent as a matter of law. See Fed. R Cv. P. 56(c). The
nmovi ng party bears of burden of showing the district court “that

there is an absence of evidence to support the nonnoving party’s

case.” Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986). |If
the noving party neets the initial burden of showi ng that there
IS no genuine issue, the burden shifts to the nonnovant to set
forth specific facts showi ng the existence of a genuine issue for
trial. See Rule 56(e).

Todd named appellees in both their official and individual
capacities. Oficial capacity suits against federal enployees

are generally treated as suits against the United States.
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See Kentucky v. Graham 473 U. S. 159, 165-67 (1985). However,

suits against the United States brought under the civil rights

statutes are barred by sovereign inmmunity. See Affiliated Prof’

Hone Health Care Agency v. Shalala, 164 F.3d 282, 286 (5th Cr

1999). Bivens actions nmay be brought agai nst defendants acting
in their individual capacities only. See id. To the extent Todd
sued the appellees in their official capacity, his claimis

barred as a nmatter of | aw.

In Helling v. MKinney, 509 U S. 25 (1993), the Suprene
Court held that the Ei ghth Anmendnent protects prisoners from an
official’s deliberate indifference to conditions posing an
unreasonabl e ri sk of serious danage to the prisoner’s future
health. 1d. at 33-35. |If the claimis based on exposure to ETS,
the prisoner “nust show that he hinself is being exposed to
unreasonably high levels of ETS,” “that the risk of which he
conplains is not one that today’'s society chooses to tolerate,”
and that officials showed deliberate indifference to the risk.
Id. at 35-36.

A review of the record denonstrates Todd did not all ege
anyt hing nore than exposure to the “renoval of asbestos.” Todd
al so did not present any response to declarations submtted by
appel | ees that asbestos renoval used approved procedures and that
monitoring confirnmed that airborne asbestos |evels were bel ow EPA
requi renents. Because there was no genui ne issue of materi al
fact regardi ng exposure to asbestos, summary judgnent was proper

on this claim
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The gravanmen of Todd’s ETS claimis that the appell ees’
failure to adequately enforce no-snoking policies has resulted in
his exposure to ETS. W pretermt the other elenents of a claim
under Helling to address the deliberate indifference elenent. A
prison official acts with deliberate indifference “only if he
knows that inmates face a substantial risk of serious harm and
disregards that risk by failing to take reasonabl e neasures to

abate it.” Farner v. Brennan, 511 U S. 825, 847 (1994). The

Suprene Court has suggested that the adoption of a snoking policy
woul d “bear heavily on the inquiry into deliberate indifference.”
Helling, 509 U S at 36-37.

The summary judgnent evidence reflected that innmates caught
snoki ng in non-snoking areas were subject to disciplinary action.
Looking at the evidence in the light nost favorable to Todd, the
nonnovant, there does not appear to be a genuine issue of
material fact whether the defendants acted with deliberate
indifference. Todd did not present any evidence evincing wanton
actions on the part of the defendants denonstrating deliberate
indifference. The evidence reflected that the defendants did not
disregard the risk but took “reasonabl e neasures to abate it.”
Farnmer, 511 U. S. 825 at 847.

The judgnent of the district court is AFFI RVED



