IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11381
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROGELI O DELGADOG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CR-312-3-R
 April 10, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

The Governnent has filed a notion to dismss as frivol ous
Rogel i o Del gado’s appeal fromthe district court’s order denying
Delgado’s Fed. R Crim P. 36 notion to anend judgnent. Del gado
asserted in his notion that the district court’s failure to apply
US S G 8 5CL 2, the safety valve provision, at sentencing was a
mer e oversight.

Rul e 36 authorizes the district court to correct clerical

m st akes in judgnents, orders, or other parts of the record

arising fromoversight or omssion. This rule cannot be enpl oyed

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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to anend the substantive terns of a sentence otherwi se correctly

i nposed. See United States v. Mssey, 827 F.2d 995, 1005 n.1

(5th Gr. 1987). Delgado is seeking a substantive anendnent to
the sentence i nposed based on the application of the safety val ve
provision. Thus, the district court did not err in determ ning
that Rule 36 could not be enployed to anend the judgnent in
conformty with Del gado’s notion

Because Del gado has failed to raise an issue of arguable
merit, the Governnment’s notion is GRANTED and t he appeal is

di sm ssed as frivol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5THGQR R 42.2. Delgado’s notion to renmand the
case to the district court is DEN ED

MOTI ON TO DI SM SS GRANTED, MOTI ON TO REMAND DENI ED; APPEAL
DI SM SSED.



