IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11401
Conf er ence Cal endar

JAMES EARL CANNON
Pl ai ntiff-Appellant,
ver sus

R LEWS, in his individual capacity;
W HOMARD, in her individual capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:00-CV-369-C

 April 10, 2001

Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Janes Earl Cannon, Texas inmate # 607764, appeals the
di sm ssal without prejudice of his civil rights conplaint filed
pursuant to 42 U.S.C. § 1983. Cannon argues that he is entitled
to the restoration of his good-tinme credits and to conpensatory
and punitive damages because (1) his due process rights were
violated during his disciplinary proceedings and (2) the

defendants failed to follow prison rules and procedures.

Cannon’s assertion that he was deprived of good tinme-credit in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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violation of the prison’s disciplinary rules, if credited,
necessarily inplies that his sentence for the disciplinary case
was invalid, thus affecting the duration of his confinenent.
Because Cannon has not shown that the disciplinary case has been
overturned, he cannot maintain a 42 U S.C. § 1983 action agai nst

t he defendants for damages. See Heck v. Hunphrey, 512 U S. 477,

487 (1994): Edwards v. Balisok, 520 U.S. 641, 648 (1997).

Cannon’s allegation that the defendants did not foll ow
prison policy is not sufficient to afford him42 U S. C. § 1983
relief. The failure of prison admnistrators to follow prison
rules and regul ati ons does not, without nore, give rise to a

constitutional violation. Myers v. Kl evenhagen, 97 F.3d 91, 94

(5th Gir. 1996).

Cannon’s argunent that the failure of the defendants to
follow prison disciplinary procedures violated the Ruiz™ consent
decree is inproper under 42 U. S.C. § 1983. Renedial decrees do
not create or expand constitutional rights and cannot serve as a
basis for clainms of damages under 42 U S.C. 8§ 1983. Geen v.
McKaskle, 788 F.2d 1116, 1123 (5th Cr. 1986).

The district court dismssed Cannon’s conpl ai nt w t hout
prej udi ce; however, because the conplaint is premature under
Heck, the dism ssal should have been with prejudice. Boyd v.

Bi ggers, 31 F.3d 279, 283-84 (5th Gr. 1994). Although there is
no cross-appeal, the dism ssal of Cannon’s 42 U. S.C. § 1983

" Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex. 1980),
aff’d in part and vacated in part, 679 F.2d 1115 (5th Gr. 1982),
anended in part and vacated in part, 688 F.2d 266 (5th Cr.
1982) .
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conplaint is MODIFIED from“w thout prejudice” to “wth prejudice
as frivolous” pursuant to 28 U . S.C. 8 1915(e)(2)(B)(i). See
Marts v. Hines, 117 F.3d 1504, 1505-06 (5th G r. 1997)(en banc).

Cannon’s appeal is without arguable nerit and, thus,

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

As the appeal is frivolous, it is DISMSSED. 5th Cr. R 42.2.
Cannon has nore than three strikes against him and the

three-strikes bar of 28 U S.C. § 1915(g) was inposed against him

in a previous appeal. See Cannon v. Pittman, No. 00-10576 (5th
Cir. Dec. 13, 2000) (unpublished). W rem nd Cannon that he

cannot proceed in forma pauperis in the district court or on

appeal except in cases in which he is under inmm nent danger of

serious physical injury. See 28 U S.C. 8§ 1915(g); Adepegba v.

Hamons, 103 F.3d 383, 387-88 (5th Gr. 1996).
DI SM SSED AS FRI VOLOUS



