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Before SM TH, PARKER and DENNI'S, Circuit Judges:
PER CURI AM *

Appel I ant Ri cky Fel der, a forner heavy equi pnent operator, was
termnated for failing to appear for work following a sick |eave
taken pursuant to the Famly Medical Leave Act (“FM.A’). Fel der
brought suit against his forner enployer, the Gty of Baytown,

alleging discrimnation on the basis of disability in violation of

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Title | of the Arericans with Disabilities Act (“ADA”), 42 U S.C
8§ 12101, et seq. Felder, who suffers fromsl eep apnea and restl ess
|l eg syndrom was restricted to light-duty work by his physician,
and was therefore, unable to drive or operate hazardous equi pnent.
The Gty provided himwith |ight-duty assignnents for approximately
one nonth, at which point, with light-duty projects exhausted, the
City could no longer justify his light-duty assignnent as a matter
of busi ness necessity. Felder applied for and recei ved 12 weeks of
| eave under the Cty’'s FMLA policy. Follow ng his 12-week | eave,
Fel der returned to work as an equi pnent operator.

Six nonths later, Felder filed a charge of discrimnationwth
t he Equal Enpl oynment Qpportunity Conm ssion (“EEOCC’) all eging that
the City discrimnated against himon the basis of disability by
denying hima light-duty assignnment during his 12-week FM.A | eave.

Six nonths after filing his charge of discrimnation, Felder
was again restricted to light-duty work by his physician. Since
the Cty could not justify as a matter of business necessity a
i ght-duty assi gnnent, Fel der agai n sought and received 12 weeks of
FMLA | eave. Wen his |leave expired, Felder failed to appear for
wor k and was term nat ed.

Wt hout returning to the EEOCC, Fel der brought suit against his
former enployer. Felder now appeals the district court’s grant of
summary judgnent on his ADA cl ai ns.

The district court granted sunmary judgnent for two reasons.



First, Felder’s EEOCC charge all eged only that his was di scri m nated
agai nst when he was denied a |light-duty assignnent for the duration
of his first 12-week FMLA | eave. Although Felder’s | awsuit asserts
clains based on alleged discrimnation and unlawful discharge
followng his return to work after his first FMLA | eave, he never
returned to the EEOC to anmend his charge to include these
addi tional charges of discrimnation. Because Felder failed to
exhaust his admnistrative renedies with respect to these clains,
the district court ruled that Felder could only assert clains for
discrimnation stemmng fromhis first FMLA |l eave.”™ W AFFIRMt he
district court’s determnation that the clains not found in his
EECC charge are barred. ™™

The district court granted summary judgnent on Felder’s
remai ning clains, those stemmng from his first 12-week |eave
because t he summary j udgnent evi dence failed to establish a factual

gquestion as to the existence of any light-duty work for Felder to

Appel | ant appears to have abandoned these cl ai ns on appeal
as he fails to even address the district court’s dism ssal of these
clains in his single brief to this Court.

Appel l ant also asserts a claimthat the City failed to
accommodate Felder’s alleged disability by refusing to purchase a
Conti nuous Positive Airway Pressure Machine (“CPAP’) to treat his
condition. The Gty argues that (1) Fel der never asked for a CPAP
machine, (2) the Cty was under no |legal obligation to provide a
CPAP machine, and (3) Felder failed to exhaust his admnistrative
remedi es concerning this claim Because we find that Fel der failed
to properly include this claimin his charge of discrimnation, and
thus did not exhaust his adm nistrative renedies concerning this
claim we need not address the City's first two argunents.
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performduring his FMLA | eave. The district court determ ned
that the summary judgnment record denonstrated that there was no
light-duty work available, and thus defendant did not fail
accommodate Felder’s alleged disability by having him take FM.A
| eave. W agree with the judgnent of the district court, and

t herefore, we AFFI RM

AFFI RVED.



