IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20068
Summary Cal endar

HALI NA SZYMCZYK,
Pl ai ntiff-Appellant,

ver sus

ALLI ANCE: TEXACO HOUSTON
ADVANCED RESEARCH CENTER;
HOUSTON ADVANCED RESEARCH
CENTER, TEXACO TEXACO GROUP,
I NC. ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston
USDC No. H: 98- CV-4350

Novenber 15, 2000
Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM *

The plaintiff, Halina Szynczyk, appeals the district court’s
dismssal of her discrimnatory discharge clains against the
def endants, Houston Advanced Research Center (“HARC’') and Texaco
G oup (“Texaco”). Szyntzyk alleges she was unlawfully term nated

fromher enploynent as a | ab assistant at HARC on the basis of her

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Polish ethnicity and sex. Finding no error inthe district court’s
order dismssing all clains against the defendants, we affirm
I

Szyntzyk began wor ki ng for Texaco in 1984. After ten years of
enpl oynent with Texaco, Szyntzyk transferred to a HARC geochem stry
lab. Although the |ab was built pursuant to an agreenent between
HARC and Texaco, the agreenent specified that HARC perforned
services for Texaco as an independent contractor, not as an agent
or enpl oyee of Texaco.!?

According to Szyntzyk, she began experiencing discrimnation
in her enploynent with HARC when she arrived in 1994. Szyntzyk
all eges she was paid less for performng simlar work as nale
enpl oyees at HARC and was harassed and di scri m nat ed agai nst by her
supervi sor, Katry Bissada. Szyntzyk | ogged three conplaints with
HARC about the all eged discrimnation between April 8 and April 11,
1996. On April 12, 1996, Szyntzyk was termnated from her
enpl oynent at HARC. HARC contends that Szyntzyk was term nat ed due

to her inability to performrequired work in a tinely manner.

The record reveals that HARC and Texaco are separate
corporate entities. Although Szyntzyk filed her conplaint in the
district court against “Alliance: Texaco/ Houst on Advanced Research
Center,” no such congl onerate appears to exist.



On June 26, 1996, Szyntzyk filed a discrimnation charge with
the Equal Enploynent Opportunity Commission (“EECC').?2 She
received a right to sue letter from the EECC dated May 1997
aut horizing a suit against HARC only.® On April 7, 1998, Szyntzyk
filed suit agai nst HARC and Texaco in Texas state court, alleging
violations of Title VII of the Gvil R ghts Act of 1964, 42 U. S. C
8§ 2000(e) et seq (“Title VII"). Szyntzyk anmended her conpl ai nt
upon instruction fromthe court, dropping the references to state
| aw breach of contract and intentional infliction of enotiona
distress clains included in her original pleading.

The defendants subsequently renoved the action to federa
court. Thereafter, Texaco filed a notion to dismss for failure to
state a claimunder Rule 12(b)(6), asserting that Szynctzyk failed
to obtain a right to sue letter, as to Texaco, from the EECC as
required by Title VII. On July 9, 1999, HARC filed a notion for
summary judgnment, arguing that Szynctzyk’s clai mwas barred because
she failed to file her suit against it within the 90-day period

prescribed by Title VII. The district court granted both notions

2The EECC charge was filed against HARC only. Texaco was not
mentioned in the charge.

This letter included the standard notice of the 90-day
limtation for filing discrimnation suits follow ng receipt of a
right to sue letter fromthe EECC



and dismssed all clains against the defendants on Novenber 22,
1999. Szyntzyk tinely appeal ed.
I
We review de novo a district court’s Rule 12(b)(6) dism ssal

for failure to state a claim See Morin v. Claire, 77 F.3d 116

120 (5th Cr. 1996). Rule 12(b)(6) notions should be granted only
where “it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claim which would entitle him to

relief.” Conley v. Gbson, 355 U S. 41, 45-6, 78 S.Ct. 99 (1957).

A district court’s grant of summary judgnent is reviewed de novo.

See National Ass’'n of Gov't Enployees v. City Pub. Serv. Bd. of San

Antoni o, 40 F.3d 698, 707 (5th G r. 1994). Summary judgnent is
warranted if no genuine issue of material fact exists and the
moving party is entitled to judgnent as a matter of |aw See

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247, 106 S.C. 2505

(1986) .

Despite the fact that the district court’s disposition of this
case addresses only her Title VIl clains agai nst the defendants, in
her brief Szyntzyk attenpts to revive her voluntarily dism ssed
contract and enotional distress clains. W first address
Szynczyk’s Title VII clains against the defendants before
considering her state | aw cl ai ns.



A
HARC asserts that Szyntzyk’s claimwas properly dism ssed on
summary judgnent because she failed to file her conplaint within
ni nety days after receiving her right to sue letter fromthe EECC.

See Espinoza v. Mssouri Pac. RR Co., 754 F.2d 1247, 1250 (5th

Cir. 1985).

The record reveals that Szynczyk undoubtedly filed her Title
VI conplaint against HARC well after the statutorily authorized
time period had transpired.* Although this tinme requirenent is
subject to the equitable doctrines of tolling and waiver, the
district court found, and we agree, that none of these equitable
principles apply in Szynczyk’s case. Szyntzyk’s only given reason
for not filing suit withinthe statutorily authorizedtine franeis
that she was “sick” and “nental |y depressed.” This basis for del ay
is not sufficient to invoke the doctrine of equitable tolling and

rescue Szyntzyk’s clains. See Espinoza, 754 F.2d at 1251. We

therefore affirmthe district court’s granting of summary judgnent

in favor of HARC.

Szynmczyk’s right to sue letter is dated My 2, 1997.
Al t hough she clains to have received the letter in July 1997, her
conplaint was filed on April 7, 1998, at |east 250 days after she
received witten notice of the 90-day statutory limtation



We now turn to her claimagainst Texaco. The district court
granted Texaco’s notion to dismss Szynczyk's Title VII claimfor
failure to state a claimunder Rule 12(b)(6). Texaco argued, and
the court found, that Szynczyk failed to file a charge against
Texaco with the EEOC within 180 days of the alleged discrimnatory
act, a statutory prerequisite to filing a Title VII suit. See 42
U.S.C. § 2000(e)(5)(e).

W agree with the district court’s finding that Szyntzyk
failed to conply with the statutory requirenents of Title VII.?®
Mor eover, she has proffered no equitable consideration that could
excuse her failing to file a charge with the EEOC agai nst Texaco.

See Dol lis v. Rubin, 77 F.3d 777, 780 (5th Cr. 1995). Therefore,

we affirmthe district court’s dismssal of Szynctzyk's Title VII
claim against Texaco for failure to state a claim under Rule
12(b) (6).
|V
Finally, Szyntzyk alleges in her appellant’s brief state | aw
breach of contract and intentional infliction of enotional distress

cl ai s agai nst both defendants. The district court did not address

The record shows that Szyntzyk stopped working for Texaco in
1994 when she transferred to HARC. She filed her charge with the
EECC agai nst HARC only in June 1996, two years after she stopped
wor ki ng for Texaco. Wil e Szyntzyk argues in this appeal that
Texaco and HARC are “joint enployers,” she failed to plead this
claimbefore the district court. In any event, Szyntzyk does not
al l ege any harassnent during her enploynent wth Texaco.



either claim in its disposition of the case because Szyntzyk
dropped any reference to her state | aw cl ai ns when she anended her
pl eadi ngs before the state court. Szyntzyk abandoned t hese cl ai ns
when she failed to plead themin her anmended and final conplaint.
See Tex. R Cv. P. 65. Mreover, Szyntzyk wai ved any such state
law clains by never presenting them before the district court.
| ndeed, she references the state law clains for the first time in
her appellant’s brief before this court. Because Szyntzyk failed
to present these clains before the district court, these clains are
di sm ssed.
\%

In sum we find that the district court did not err when it
di sm ssed Szyntzyk's Title VII cl ai ns agai nst bot h HARC and Texaco.
We also find that Szyntzyk failed to properly present her state | aw
clains before the district court. Therefore, the judgnent of the
district court is

AFFI RMED



