IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20138
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RAYMOND DELEON ALUI SO, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H99-176-4

 April 6, 2001
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *
The attorney appointed to represent Raynond DelLeon Al ui so,

Jr. (“Aluiso”) has noved for |eave to withdraw and has filed a

brief as required by Anders v. California, 386 U S. 738 (1967).

Al uiso has filed a response.

Qur i ndependent review of the appellate record and of the
possi bl e i ssues raised by counsel and by Al uiso reveals no
nonfrivol ous issues. W separately address the follow ng issue

rai sed by Al uiso.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Al ui so contends that his sentence is illegal in |ight of

Apprendi v. New Jersey, 530 U S. 466, 120 S. C. 2348 (2000).

This court held, in light of Apprendi, “that if the governnent
seeks enhanced penalties based on the anmount of drugs under 21
US C 8§ 841(b)(1)(A) or (B), the quantity nust be stated in the
i ndictment and submtted to a jury for a finding of proof beyond

a reasonable doubt.” United States v. Doggett, 230 F.3d 160,

164-65 (5th Gir. 2000), cert. denied, 121 S. C. 1152 (2001).

This court specifically concluded that failure to state the

quantity of drugs in the indictnent limted the term of

supervi sed rel ease to a maxi mum of three years, under 21 U S. C

§ 841(b)(1)(C) and 18 U.S.C. § 3583(b)(2). See id. at 165 n. 2.
Al ui so argues that the Governnent’s failure to allege drug

quantity in his indictnment should have limted the supervised

rel ease portions of his sentence to a maxi mumterm of three

years. Because he did not raise his argunent before the district

court, reviewis for plain error. See United States v. Meshack,

225 F.3d 556, 577 (5th Cr. 2000), cert. denied, 121 S. C. 834

(2001). Under plain-error review, this court nay address the
issue only if (1) there is an error, (2) the error is clear or
obvious, and (3) the error affects substantial rights. See

United States v. Qano, 507 U S. 725, 732 (1993); United States

v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en banc).

“[I'ln nost cases the affecting of substantial rights requires
that the error be prejudicial; it nust affect the outcone of the
proceeding.” Calverley, 37 F.3d at 164. |If the above conditions

are satisfied, the court may correct the error, but only if it
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“seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.” dano, 507 U S at 732 (alteration in
original) (internal quotation marks and citations omtted).

The district court erred in inposing supervised rel ease
terms in excess of three years with respect to Counts Four and
Five of the indictnent. The district court sentenced Al uiso,
pursuant to 21 U.S.C. 8§ 841(b)(1)(B)(iii), to concurrent terns of
five years’ supervised release on Counts Four and Five. The
Governnent failed to allege the anmount of drugs in Counts Four
and Fi ve.

The district court did not, however, commt plain error in
i nposi ng supervised rel ease terns in excess of three years with
respect to Counts Four and Five of the indictnent. The “affects
substantial rights” elenent of the plain error test “generally
requi res the defendant to establish prejudice.” Meshack, 225
F.3d at 577. The Governnent stated a quantity of drugs in Count
Six. The district court did not err in inposing a termof five

years’ supervised release on that count. See Doggett, 230 F.3d

at 165 n.2. Because Aluiso would still be required to serve five
years’ supervised rel ease under Count Six, he cannot show that

the district court’s errors prejudiced him See Meshack, 225

F.3d at 577.
The notion for leave to withdraw i s GRANTED, counsel is
excused fromfurther responsibilities herein, and the APPEAL IS

Dl SM SSED. See 5THCGR R 42. 2.



